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Gonftifutional Qtiefti&n; o{ the: higheft 
importance hag lately beei]i agkated both Jul 
ai^d put of Payliaipeaitj and; the moA ofpQr 
jpte OpiQJions : h^vt been hrid upon, thp^ Subt 
J0d. Thpfe jnyalufible Rjghts.of the Peopled 
Ae Trwf/ 4)^ J^^r ^nd i the Liberty of tbi 
I^refsy have beeij ini' imminent Danger; and 
ij^^hag been deeoied. neceflaiy to.pafs an Adt 
<^ Parliament; in . orderc to fccui-e thcm^ Al^ 
^i^h. the Danger feen[i& tfo bo^ ^thereby ^t 
preient averted, there are otbeii. Jyleasif by 
w^ich. the fame pernicious Principles that 
aeatedtb^Alahni may be canned into £fie^ 
B The 
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The Public, therefore, muft be put upon 
their guard. The Chief Juftice of the King^s 
Bench has lately been defeated, as to his 
prepofterous Pretenfions refpeding the Power 
of Judges ; but, who will anfwer that fimilar 
Pretenfions will never be revived ? 

It is proper that the Country at large, and 
particularly that thofe who are liable to be 
called upon to ferve on Juries, (hould be ac- 
quainted with their Rights ; and when that 
Knowledge fhall be univerfally difFufed, our 
Liberties will be fecure. A difpaflionate 
fhveftigation of our Laws and Conftitutioa 
k expedient at all Times ; but, after the At-^. 
tacks that have been made upon the Conduct 
of thofe in Parliament, who have confidered 
it as their Duty to fupport the Liiel Bill oC 
Mr. Fox, it becomes peculiarly proper to 
give to the Public, a fair Opportunity of 
comparing the Arguments in Support of that 
Bill, with thofe on the oppofite Side of the 
QiieftioQ^ The enlightened Part of the Na^ 

tioa 



( 5 ) 

tion will then judge, whether the Houfd of 
Commons, and the Majority of the Houfc 
of Lords, have meritorioufly flood forth in 
the Defence of the moft eflential Rights of 
the People, or whether they have promoted 
(as it has been faid) ** the Confufion and 
•* DeftruBion of the Law of England:' 

The Objed: of the A<a that I have men* 
tiotied is to remove ill-founded Doubts re- 
fpeding the Functions of Juries in Cafes of 
Libel ; and to prevent a Practice from pre* 
vailing with refpeA to the Crime of Libels 
which is contrary to the firft Principles o£ 
our Criminal Law in all other Cafes. That 
A^ of Parliament does not alter the Law; 
but it confirms it, by condemning as illegal 
a Species of Direftion to a Jury that deferved 
to be reprobated, and condemned. 

It is thereby declared and enabled, that on 

every Trial for the making or publifhing any' 

Jaibel^ the Jury may give a General VerdiSl of 

Quilty or Not GuUty\ upon the whok Matter 

B a put 
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put mljj\ie\ an^d (hall not be required or iife^edi 
by ttie Coiirt or Judge, to find the Defettdant 
or defendants Guilty^ merely on the Proof of 
the Publication of the Paper charged to be a 
1 ibel, and of the Senfe afcribed to the fame in 
the Indictment or Information. 

It will fcarcely be believed by Pofterity;' 
that at the fefid of the Eighteenth Century, 
a Syftem fliould have been attempted to be 
eftabliflied, that Juries (hould be direSled to* 
find a^ Man Guilty of a Crime ^ for publishing 
a Paper which perhaps contains no criminal 
Matter whatfoever; and that the Queftiori of 
the Criminality or Innocence of the Perfbn 
thus blindly conviBed by the Jury, ihould 
afterwards be decided by Judges appointed 
by the Growfa : which Syflem, if it had* 
been eftablifhed, would have annihilated at 
one Blow the Liberty of England. 

It is faid, •* That the Criniinality or In- 
«* nocencc of any AB done (which includes 
•« any Paper l/vritten)- is. the Refult of the 

** Judgment 
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" Judgthcrit which the Law pronounces vtp^ 
** on that Ad, and muft therefbfe be, iti 
** ail, Cafesi and under aff CircuoiftanceS, 
•• Matter of Latv, and not Matter 6# 
•^ Fadf," 

By *• tfxjy ji£l Joue,^ it is obvioufly itieant 
tfec criminal Killing in the Cafe of Murder, 
the Burglary in the Cafe of Hbufebreakihg; 
th£ erifl^inat Publication in the Cdfe of Li<^ 
bel, &c. And the Criminatit^ ojf each of 
thefe Afts is laid to be Matter of Law. 

Now, let us confider what is the Pradticcf 
of the Judges upon this Subject. In'thd 
Cafe of Homicide, they always leave to the 
Jury to find, that the Prifoner is^ Guilty of 
Murder, or Guilty of Manflaughter, or Not 
Guilty ; but they do not direct the Jiiry td 
find the Fi«£? of killing, and the Circumfikftcei 
that attended the killing, and to leave to the 



t See the Anfwer of the Judges to^the lirft 
Qiicltion put to them by the Houfc.of Lords« 
B 4 Court 
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Court to decide upon the Point of Lawt 
namely, whether fuch killing be Murder^ or 
Manfldughter, or juftifiable Homicidei, In 
like manner, in the C^ife of Houfebreakingt 
they leave to the Jury to find whether the 
Prifoner be Guilty or Not Guilty of jB»r^iij- 
ry } but they do not dired the Jury to find 
the Fa£ts, and to leave to the Court the De- 
cifioft pf the Matter of haw. On the con- 
trary, in both thefc Cafes, it is every Day's 
Pradice, for the Judge or Court before whom 
the Defendant is tried, to leave to the ^ury^ 
not only the Decifion upon the Matters of 
Fadt, but alfo the Decifion upon the Crimka^ 
Hty or Innocence of the Defendant, 

It therefore becomes neccffary to examine, 
whether thf re b? any good Rcafon for adopt* 
inga different Lineof Conduft in the Cafe of 
LibeU from that which it is the daily Prafticc 
of the Judges to purfue in the Cafe oi Murder. 
But firft, it will be proper to take a general 
View of the Nature of the Proceedings upon 
a criminal Profecution. 

The 
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The very Form of the Proceedings upo A 
the Trial of a Pcrfon charged with any 
Crime^ proves that it is not the "Judge who 
is to decide, but the Jury^ whether fuch 
Pcrfon be, or be not. Guilty. The Form of 
thofe Proceedings may, be found in difiereiit 
Books. 

If the Defendant fay, Not Guilty^ he is 
then afked. How wilt thou be tried? which 
was formerly a very fignificant Quefl:ion» 
though it is not fo now; becaufe anciently, 
trial by Battel^ and trial by Ordeal "s^vc^ ufed^ 
as well as by the Country, or a Jury. There- 
fore, it is now' ufually anfwered, " By God 
and the Country. ^^ The Jury are then called t 
the Proclamation is then made ; the .Defend* 
ant is then told he may challenge the Jury i 
and the Jury is then fworn. Then they are 
counted (to know whether the Jury be com-^ 
plete) ; and then they, are charged in the fol- 
Ipwing words : •* You good Men that are 
^*-fwom, you ihall underftand, that A* B;/ 

•' now 
3 
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♦'' now Prifoncr at the Bar, fbnds indicted, 
^ * for that he** [reciting the Indidiiient] t 
f * to which Indidment he hath pleaded Not 
** Guilty, and for his Trial hath put hint* 
^* felf upon Gad and bis Country^ which 
♦:* COUNTRY YOU AREi fo that Tour 
** Charge is, to inquire whether he be OuiU 
<*^ ty of the^ [Crinre] ** wbereqf be Jiands 
V, indiSied, ot not Gix\\ty J' 

Of what Crimc^ therefore, is the Jmy 
(ih&rged to inquire, whether thtt Prifotier be 
Quilty , or Not Guilty ? Of the Grime^ faytf 
tha CHARGE, whereof be Jiands inSBeSi 
And where arc the Jury to find that Crimi 
^(ifcribedf Of courfe in the INDICT- 
MENT. Lqt us then, (in order to find thtf 
accurate Ihfcription of that Crime) dxamiae 
^ Form of the Indii^mcnt, which^ is^s fdU 
Iqws: videlicet^ " That A. B* late of —*-—*, kv 
•j? the: County of — — •, on the ' - *■ day q& 
*-* •— T^'* [fclonioufly, or malicioufty, o* 
Qthcrwifc^ as the Cafe may be)" did".[fkt^- 

ing 
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ixiig the Crime committed]. " And fo the 
** Jurors aforefaid/* [namely, the Grand Ju- 
ry], •« upon their Oath do fay, that the faid 
*^ A, B. on the aforefaid Day, at — — , ia 
"the County of — — , in Manner and Form 
^* aforefaid," [felonioufly, or malicioufly, 
or otherwife, as the Cafe may be] «* did*' 
{dating the Crime committed] ** againft the 
•* Peace of our faid Lord the King, his 
** Crown and Dignity, and againft the Form 
** of the Statute in fuch Cafe made and pro- 
*' vided/* 

It is therefore the Rights and the Duty of 
a Jury to find the Defendant Not Guilty, un- 
lefs they be convinced ; firft, that he commit^ 
ied the Adt ; fecondly, that he did it with 
legal Malice -, thirdly, that the Adt fo done 
was ** againji tBe Peace of the King,^' that is 
to fay, againft the Peace of the Country; and 
fourthly (when it is an Offence againft an 
Ad of Parliament), that the Ad: fo done was 
•* againji the Form of the Statute in fuch Cafe 

C ^^ made 
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•' ma^e and pf'ovided" Bufthe Law impliei 
that *• Ei)er^ Offence O^aihfi the Statute 14 
"* agaikfi the Piactt** as Lord Hale ^ lays. 

In the Cafe of ah Ofietite agaitiA an A€t 
df Parliamerit, tht jury being ex|Mfcfsl/ 
charged te find; whether the A^ done be« df 
fee not, dohe ♦* agamft the Fcrttt of the Stkfi^ 
met* it iii hiantMly an Abfurdity t6 niam^ 
tain, that in that GaJfe the Jury hare M Right., 
td detkle upon Matter of Z^m^ j for^ nothin]^ 
can be hioi^ tlearljr Matter <f Ldnb^ thaiti 
the ConJlrtiBion of an A6l of Pdriia/Oenlt, 
The Abfiirdity of the Propofitidn, that Ju- 
ries have no Right td dteckle up<m Mdtlbrs.ol' 
Law, as well as upon Matters of Fad, ivhek 
it CffMpkM ^ej/lioh of Law stod FuH is broug^ 
biefdte thetti, is e^lly grofs in eVery otbs* 
Inflahce ; though-, in fome Injftaoees, if nutjf 
poffibljr fee lefs ttrikihg. 
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t See Lord Hale's Pleas of the Crown, Vol. ii» 
p. iS8. 

SuppoTe 
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Suppofe a Man to be indided for High 
Vreafim, upon the Statute of Queen Anne -f*, 
by which it is enaded, *• That if any Per-* 
^* fon or Perfoiis fliall, malicioufly, advifed^ 
*• ly and diredly, by writing or printings 
^^ maintain and affirm, that the Kings or 
^' Qaeen$ of this Realm, with and by the 
^* Authority of Pariiameat, are not able t^ 
^^ ttiake Laws and Statutes of Aifficient 
^< Fofte and Validity to limit and bind the 
^< Crown, and the Defcent, Limitation^ 
^' Ihhen^ance, and Govemment tfacjreof, 
^ e^ry fi|ch Perfon or Perfons (hall be 
^* guilty of High Treafon, and being there^ 
^^ of lawfully (lonvi^d^ fha^l b? adjt|d|ed 
^ Twit^rs, and Ihall foffer Pains of Death^f 
^^ and att Lofles, and Forfeitures, as in Cafea 
♦• of ftigh Treafon.^ And fi;q)pQ(e that the 
whole €^ the Book, or of the F^p^T pttUifiied, 
be put m the IndiStfnent* 



t VI Anne, Chap, viiy % u 

C a Now/ 
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Now, let us examine, whether it will bcft 
anfwcr the Ends of Juftice, that the Crimina-^ 
lity, or Innocence of the Perfon fo accufed of 
High Treafon, be decided by a Jury^ oe by 
the Court. 

A Prifoner has the Advantage of challeng- 
ing peremptorilyy I'wenty Jurymen in the 
Cafes of Petit Treafon and Felony, and no 
lefs than thirty-five in the Cafe of High 
Treafon ; and he has alfo the Advantage of 
challengingy^r Caufe^ any Number of Jury- 
men, without limit, in aJl Cafes -f. This 

fhcws 

<»■'■'' » ■ ■ ' _ I * !■ ■ .III. IIM W I ■ , I-.I1 I 11 1 ^ ,^ 

t Blackfloncj in his Commentaries, Voh iv. 
p. 353, 8th Edit* after having explained the 
different Grounds for challenging Jurymen, fays 
M Challenges upon any pf the foregdng Accounts - 
•' are ftilfd Challenges for Caufe, which may be 
*• without Stint in both criminal and civil Trials. 
^ But in criniinaji C^fes, or at leaft in capital 
** ones, there is (infavorem vita) allowed to the 
^ Prifoner an arbitrary and capricious fpecies df 
* - " Challenge 
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ihcws how great an Advantage it is to any 
-Perfon in this Country, to be tried 6y a Jury 
ef bis Equals, from which he has excluded all 

•' Challenge to a certain number of Jurors, 
*^ without Ihewing any Caufe at all, which is 
^* called a peremptory Challenge ; a Provifion full of 
*^ that Tendernefs and Humanity to Prifoners, for 
f*. which our Englifh Laws are juftly famous. 
^' This is grounded on two Reafons. jft. As 
^' every one muft be fenfible, what fudden Im-^ 
f' preflions and unaccountable Prejudices we are 
•* apt to conceive, upon the bare Looks ^nd Gef- 
** tures of another j ^nd how necejfary it is, that a 
*' Prifoner (when put to defend his Life) fliould 
^* have a good Opinion of his Jury^ the want of 
*' which might totally difconcert him ; the Law 
'I wills that he Ihould not be tried by arrf ane 
^* Man againft whom he has conceived a Preju- 
*• dice, even without being able to aj/ignei Reafon 
*• for fuch his Dillike. adly, ^ecaufe upon Cbal^ 
^f knges for Caufe Ihewn, if the Reafon afligned 
^ prove infufficient to fct afide the Juror; per- 
* haps the bare queftioning his Indifference may 

^\ fomctimcs 
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exceptionable Meov Wh€r«9«, w^re fif 
yu^^es, or any of them, to 4ccidQ Mpctfi Hit 
{pnocence or Gvilt, i^e wi^ld hfi tmi hy 
Men, not one of whom he could challengCii 
however obnoxious they might bj^ to bicpi 
fpr» BJackJion^^ in hi& Comtneijt^rics •f, %rs» 
^* % th« L4W5 of Engl9n4> in the Tinier oC 
«? J?r4i^» *nd F4f/#, » 3^ii%e ratgfet be r^ 
^^ fmfid for good Caujei Ixut, m^e^the I-siwis 
if otherwife, and k is heM ihat yudge^ or 
*^ Jh/^^ cannot be challenged.** 

ftippofe, for example, that Sir Elya& 
t^pey^ who was a Judge in India, were to b,© 
made a Judge in England; and fuppoie that 
jthe Honourable Member of the Houfe of 
Comnjfins^ who moved, in that Hgui*?,, that 



»<■■ ■ I I I 



^ fometlQies provoke ^ Rcfcntment ; to prevent; 
^ all ill Confcqucnccs from which^ the PrifpncJr 
^ is flrill at libertyi^ if |ie plcafes, iercf^mfyt XSK 
^ fot him afide.;' 
t Vol. iii. p. 361. Sthgdit. 

Sir 
6 
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Hir ^Hjah tmpty be impeathed for the Muf* 
der of Nuneomavi were to be indided fol: 
publifhing a Famt>hkt fupf>oied 10 contain 
High trtafon; no MaA could etidum the 
Idea that that Gentleilian^s Condemnation or 
Atquittal (hould depend upon the t>eff^n of 
that vtry Man, whom he had (propeiAy f or 
impjropeirly, iAo Matter which) thus pul^cif 
ftecttfed. 

But, to put a Rill ib-ongef Cai^. Suppofv 
A Member of the Houfe of Commoni -^HftsHt 
%6 move that Heufe to impeAeh «// «^ yttdgA 
•f the Court of King*s Bench (and btie of 
ffae prmctpai Rtafons fot w4iich the Trial b^ 
lii^eachment was eftiblifhed, Unu^ in orddf 
to be able to punish Judges who itd^t dtm 



•«ii« 



\ Nd defloSian wbatever i$ here intended 
t^pinft the I^eatned Oentkman aboVe alluded 
to; inafmuch, as it is to be prefumed that he 
was innocent, as the Houfe of Commons reje^ 
ed the Motion Ifor lits tm|)«ac^eliif, 

fefvt 
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jir^t it) ; and fuppofe that that Motidn were 
to be adopted by that Houfe, and that thofc 
Judges were to be adtually tried in Weft* 
minfter Hall , at the . Bar of the Houfe 
of Lords ; and fuppofe that, from 
the Death of fome material Witnefs, or 
other Caufe, thofe Judges^ fo impeached^ 
were to be acquitted. Could it be endured; 
that the Fate of the Managers who had 
cDndufted the Impeachment, nay perhs^s^ 
that the Fate of the very Gentleman who 
had moved it in the Houfe of Commons^ 
'fliould, upon an Indidment for a Libel, 
or perhaps upon an Indidlment for High 
Treafon, depend upoh thofe very Judges 
whorh they had thus impeached, inftead of 
depending upon the Decifion of a fair, ho* 
neft and impartial Jury \ 
S Blackfione^ in his Conirfieiitaries-f-j fpeak- 
ing of the ^tial by Jury or the Country^ 

t Vol, iv. p. 349, 8th Edit. 

fays. 
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fays, '• The Antiquity and Excellence of thU 
•' Trial for the fettling of civil Property has 
** before been explained at large. And it 
** will hold much ftronger in criminal Cafes ^ 
*' lince» in Times of Difficulty and Danger, 
'^ more is to be apprehended from the 
" VIOLENCE AND PARTIALITY OF 
«* JUDGES appointed by the Crown, in 
•* Suits between the King and the Subjedl, 
** than in Difputea between one Individual 
•' and another, to fettle the Metes and Boun- 
^^ daries of private Property. Our Law has 
'♦ therefore wifely placed this ftrong and 
** two-fold Barrier, of a Prefentment^ and 
*• a Trial by Jury^ between the Liberties of 
** the People, 4nd the Prerogative of the 
** Crown. It was neceffary for preferving 
•• the admirable Balance of our Conftitutiont 
** to veft the Executive Power pf the Laws 
•* in the Prince 5 and yet this Power might 
•* be dangerous and deftrudlive to that very 
" Conftitution, if exerted without ChecK or 
P " Con- 
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^* Controul, by Jufttces of Oyer ani T>ri 
** miner occafionally named by the Crown i 
^ who might then, as in Prance or Turkey^ 
** imprifon, diijpatch, or exile, arly Man that 
•^ was obnoxious to the Government, by an 
•• infiant Declaration, that fuch is their Will 
** and Pleafure. But the Founders of the 
** Ettgliih Laws have, with excellent Fore* 
•^ caft, contrived that no Mart fhould be 
** called to anfwer to the King for any cajpi* 
** tal Crime, unlefs upon the preparatory Ac- 
•* cufatibn of Twelve or more of his Fellow- 
** Subjeds, the Grand Jury; and that the 
** I'ruth of every AccUfationy whether pre- 
«^ ferred in the Shape of Indidnlcftt, In- 
*• formation, or Appeal, (hould afterwirds 
•* be confirmed by the unanimous Suffrage 
'*^ of twelve of his Equals and Neighbours ^ 
•• iridifFereritly chofen, and fuperior to all 
•* Sufpicion. So that the Liberties of Eng- 
^« land cannot but fubfift, fo long zs this 
** Palladium remains facred and inviolate; hot 

•• only 
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»• only from all open Attacks (which none 
•• will be fo hardy as to make) ; but, alfo 
'* from all fecret Machinations , which may 
*• fap and undermine it," 

And again •f *' An open Vcrdid may be 
" either General^ Guilty, or Not Guilty; or 
** elfe Special^ fetting forth all the Circum- 
** fiances of the Cafe, and praying the 
^' Judgment of the Court, whether, for In 
•* ftance, on the FaSls Jiated, it be Murder, 
•* Manflaughter, or no Crime at all. Thi$ 
^^ is where they doubt the Matter of Law, 
** and therefore cbufe to leave it to the De- 
" termination of the Court j though they 
** have an unquejlionable Right of determining 
•• upon all the Circumftances, and finding a 
«* General FerdiSt^ if they think proper/* 

The Right which a Jury has (and which 
is not queftioned) of finding a Special VerdiSt 

I" ' "i. ■ . t ' . ' ."". ' ", ^ ' ' ^ ' ' " " ^ - 

fVol. iv. p. 361. 8th Edit. 

Da. wjjciji 
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when thty chufe to leave the Determination 
on Matter of Law to the Court, is a plain 
Proof that the Jury are Judges of Law, as 
well as of Fad. For, their leaving the De^ 
cijion on the Law to the Court, evidently im- 
plies, that if they pleafe, they have that 
Right of Deci/ion in thpmfelves* 

The famous BrdSioUf who wrote above 
five hundred Years ago, fpeaking of Cafes of 
Life, Limb, Crime, and Difherifon of the. 
Heil- in capite^ fays, " The King could not 
** decide; for, then he would have been 
•* both Profecutor and Judge i neither could 
** his Jujiices, for they reprefent him." ^ If, 
therefore, for the Reafons given by Bradton^ 
neither the King nor his Juflices can decide ; 
of courfe, the Jury muft. 

In a Book of the firft Authority, compiled 
by the famous Littleton -f , in the Reign of 
King Edward the Fourth, in which Reign 



t Scftion 368. 

' he 
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lie Was a Judge, it is faid, ** In lucli C^f^f 
** where the Inqueft," (that is to fay, the Jury) 
*' may give their Verdid at large, if they 
'* will take upon them the Knons>Iedge of the 
^""'Law upon the Matter, they may give their 
^* Verdi<a^^«i^r^^/^, as is put in their Charge/* 
^ And the Law as thus laid down by Littleton^ 
is confirmed by Lord Coke^ in his Infti- 
tutes ^, 

If, therefore, in the Days of Littleton^ 
when Knowledge was fo much more con- 
fined than it is at prefent. Juries were deem- 
ed competent to ** take upon them the 
** Knowledge of the La^^'' it is a grofs In- 
fult to the Underftanding of Mankind, in 
this enlightened Age, to maintain that Juries 
are now incompetent to do fo, and that it is 
^* their Province only to try FaSis.*' 

A Cafe is reported in Salkeld -f^, where 

t Firft Inftitutes, p. 228. 

tt Vol. iii, p- 373^ 

Lord 



totdChi^f Juftice IfoZf held, th?t "In alt 
^* Cafes, and ip all Adlions,* the Jury niay 
** give a General or Special Verdid:, as wel^ 
" in Caufes criminal as civil ; and the, 
^ Court ought to receive it^ if pertinent to th^ 
** Point in IfTue ; for, if the Jury doubt, they 
** mcy refer themfelves to the Court, but arc 
" not bound fo to do.** 

This fame learned Chief Juftice, in hi^ 
Dire^aion to the Jury, upon the Trial -f- of 
JohnT!utchin for a Libel, faid; *' They** 
(meaning Tutchin's Counfel) *^ fay, they 
M are innocent Papers, and nq Libels i and 
•* they fay, nothing is a Libel but what re- 
'* fle<as upon Jbn^e particular Per/on.'^ And 
jpigain, ** Now, you are to confider^ whether 
•* thefe Words I have read to you, do not be-^ 
" get an ill Opinion of the Adminiilration pf 
*' the Government/* 



t State Trials, Vol. v. p. 542. 3d Edit. 
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■ Here then. Lord Chief Jufti'ce Boh teBI 
tliie Jury, irt the the plainert: Terriis, that il ii 
they who are •* t<J confider" whit )£.ffeB ani 
Operation the Papers iri Queftiort <fc produce; 
He does hot fay to the Jury, I am not calledi 
iipon to difcufs the Nature of thh Libel i go 
and decide whether the Defendant didpublijh 
it J go arid determine the Senfe df the Pajfages 
in the Paper; thofe are the two Points for you 
io attend to, that able Chief Juftice of the 
King's Bench did not adt iri a Manner i© 
fllegaJ. 

In the famous Cafe of the Seven Bijhops, 
who were tried in the Reign of King James 
the Second, for publilhihg a Libel, for hav- 
ing prefented a i>etition to the King; the, 
ifour jTudges of the Court of King's Bench 
widely differed in Opinidh as to the Crirtii- 
hality of the Bifhops, and every one of them 
delivered his Opinion therfebn to the Juiyf, 



t State Trials, Vol iv. p. 394, and following, 
3d Edit. 

and 
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und exprefsly left to them the Dccifjon of 
the Matter of Law^ under all the Circum- 
ilances of .the Cafe. Lord Chief Jufticc 
Wright^ at the End of his Direction to the 
Jury, faid, '* I muft, in fhort, give you my 
^* Opinion ; / do take it to be a Libel. Now, 
^* this being a Foint of Law^ if my Bro- 
" thers have any thing to fay to it, I fuppofc 
^* they will deliver their Opinions/* 

Mr. Juftice Holloway then addrefled the 
Jury as follows. ** Look you. Gentlemen, 
*• it is not ufual for any Perfon to fay any 
*• Thing after the Chief Juftice has fummed 
** up the Evidence; it is not according to the 
«• Courfe of the Court. But this is a Cafe 
«* of an extraordinary Nature, and there be- 
** ing a Foint of Law in it, it is very fi(; 
•• every Body Ihould deliver their own Opi* 
" nion. The Queftion is, whether this Pc- 
** tition of my Lords the Bifhops be a LibeU 
" or no. Gentlemen, the End and Intention of 
** every Adtion is to be conjidered; and like- 

" wife 
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♦* Wife in this Cafe, we are to confidct the 
•* Nature efthe Offerice that thefe Perfons arc 
** charged with. It was for ddivefing a 
** Petition, which, according as they have 
*' made their Defence, was with all Humi- 
^* lity and Decency that could be; fo that, 
** if there was no HI Intent^ to deliver a Peti- 
** tion cannot be a Fault ; it being the Right 
V of a Subjedl to petition. If pu are fa-- 
** tisfied there was an ill Intention of Sedition^ 
'^^ or the like y you ought to find them guilty: 
•* but, if there be nothing in the Cafe that 
-^ you find, but only that they did deliver a 
** Petition to fave themfelves harmlefs, and 
** to free themfelves from Blame, by fliew- 
*' ing the Reafon of their Difobedience to the 
** King's Command, which they apprehend- 
** ed to be a Grievance to them, and which 
** they could not in Confcience give Obedi-*. 
** ence to ; / cannot think it is a Libel. It is 
** left to you^ Gentlemen; but that is my 
•' Opinion.'' 

E Mr- 



^ { 26 ) 

Mr. Jufticc PoweJJ then delivered his OpSr 
nion, '* Truly/* (fays he) «« I cannot fee, 
" for my Part, anjf thing of Sedition^ or any 
" other Crime J fixed upon thefe Reverend Fa- 
•* thers my Lords the Bifhops. 

♦* For, Gentlemen, to txiake it a Libeh H 
?' muft be fal/e"^^ it muft be malicious^ and 
** it muft /^«i ft? Sedition^ As to the F/^^- 
•* hoad^ I fee nothing that is offered by the 
** King's Counfel, nor any Thing as to the 
** Malice^ It was prefented with all the 
•* Humility . and Decency that becamfe the 
** King's SubjecSks to approach their Prince 
** with. Now Gentlemen, the Matter i« 

V before youi you are to confider of it, and 
** it is worth your Omfidferat ion/' 

/ Mr. Juftice AUybme faid, •• The fingle 

V Q^ftion tb^ falls to xoj Share is, to give 

rt <l > l l rf ail ^ Hi ■ t III! . 1«T .a H I> ■! I^ll - l II.I.M , ,>!■ I M II I I I lllllll ' !■■ » 

t The Seven Bifhops had been charged witt| 
plibliftiing " a' falfe^ feigned, mdlUhus^ pernici- 
•' ous, and feditiaus LibeL*' 
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4* my S«ift of thi$ Petition j whether it (hall 
f* he. m Con^u&kn of Law, a Libel ia itfelf^ 
i* ©r a Thing of great fciopqence/' 

He then fpokc to the Point, and gave hit 
Opinion, that it v^as ** a LiieL*' 

It is well known what violent Attack* 
were m»4^ \ipan the Conftitution, by tha 
Jud^s, in the Reign of that Tyrant. King 
James the S^oond; I quote this famous 
Cafe therefore, only to fhew, that even thojh 
yudgu did iH)t venture to go the Length 
€>f der^mg to Junei the Right of deciding 
upon, thfi Omit ar Inu^ince of Perfons ac^ 
f ufe(|« And it was pointedly faid by Earl 
Camden* ** What would the Judges of King 
« James the Second have given for this 
<< Do^rine ? It would have ferved as an ad- 
M inirabk Footft&oJ for Tyranny/', 

Th« Right of Juries to give a General 

Verdid upon the whole Mattpr in Iffue is 

evident from this Circumftance ; that fuch 

Vcrdidt, fo given, cannot be fet afide by the 

E % Court, 
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Court, under Pretence that it is contrary tm 
Evidence^ or contrary to the DireBions of thd 
Court or Judge, if it be a Ferdi^ of Ac^ 
quittal. 

This Principle is recognizJed by varioug 
iDecifions; and amongd others, in the Cafes 
of the King againji Davis and others, and of 
the King againji Bear. The firft of thefc 
Cafes is reported in Shower -f^; it was *' an 
** Information for an Aflault and Riot^ tried 
** at the Devonlhire AfEzes, and a Verdidt 
•* was found for the Defendants that they 
«* were Not Guilty. Serjeant Tremayne moved 
" for a New ^riaU upon Affidavits of the 
*rFa6t, and that the Judge's DireSiions were 
** to find the Aflault : the Motion for a New 
"Trial was oppofcd, becaufe it was in a 
** Criminal Proceeding, and no Corruption 
•* or PraBice fliewed ; and a New Trial wa^ 
** denied i for, that the Court faid, th^re could 
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♦• be no Precedent Ihewn for it in Cafe of 
^Acquittal:' 

The Cafe of the King againfi Bear is re- 
ported, in Salkcld+j it was ** an IndidV 
•-* ment for a Libel, and the Defendant was,' 
'* by a Verdia, acquitted. Mr. Attorney 
♦• General moved for a New Trials but- it 
^* was denied: and the Court faid> that an- 
^ ciently;it was never done in Criminal Cafes, 
^ virhere Defendants have been acquitted i 
** latterly, where if has been a Verdi<a obtain-. 
•** ed by Fraud or PraSHeey as fteahng away 
^* Witnefles, &c. it ha« been done; hut never' 
^ yet was done merely upon the Reafon that 
•^ the VerdiSl was againfi Evidence.^* . . ' 

Thefe Cafes clearly fhew, that the Autho- 
rity of the Jury h fuperior to that of the 
Court, in the Cafe of Acquittal. 

In the State Trials -f^f there is a ciirioui 



t Vol. II. p. 646. 3d Edit, 
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'^ceouTit cf die Trial of the famovs LUute* 
nant-colonel John Lilbume for H»g^ Trea« 
{on, in the Reign of King Charles the Second. 
He addrdTed the Judges thus ; *' You Judge* 
♦* that ^Gt there aw na more, if the Jury 
*• pleafe, but Cypi^fXo pronouQce the Sen- 
<* tenqe, or their Clerks to fay Jlmen to thcin» 
«.* beiijg, at beftt in your Origin* but the 
** Norman Conqmror'* Intruder^" (i;ilburne 
meaQing, no Douht, thereby, that the Judges 
were Intruders when they intruded on the 
legal Proviwe $f tie Jury,/ He alfo ad-* 
drefled the Jury thusj ** My honeft Jury, 
*f and Fellow Citij^s, who I declare, by 
** the Law of England, are ths) Caitfirvat^rf 
** mdfoU Judges of my Life, having inhe- 
«f rent in them aia^e the judicial Power of 
»* the Law as well as Fa^*'* 
; The Jury ac<|uitt^ Lilturnei and they 
were afterwards arbitrarily examined before, 
the Council of State, concerning their Ver* 

dia. 
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did ^. fn general their Reply was, •' ^di 
•* tiey bad dif charged their Confciences^* iii 
their Verdid: ; and jnoft of them would give 
no other Anfwtri and a more fenfible Anfwe# 
they certainly could not give. But Jamea 
Stephens, one of the Jurymen, went further, 
and faid, that **^The Jury having weighed all 
** which was faid J and conceiving themfelveS 
** (notwithftanding what was faid by the 
•* Counfel and Bench to the contrary) to be 
<* Judges of Law, as well as of FaSf^ they 
*^ had found him Not Guilty.^* Michael Ray- 
ncr, another Juryman, anfwercd nearly to 
the fame Effcd, And Gilbert Gaync, ano*« 
ther of the Juiy, faid, ** That the Jury did 
** find as they did, bccaufe they took thcrti- 
^ fclves to be Judges of the Law as well as 
«^*;of the FaSi; and that although the Court 
** did declare, they were mere Judges of the 
** FaB only^ yet the Jury were otherwife per-^ 



t State Trials, Vol II. p. 8i, 82. 3d. Edit. 

fuade^ 



•• fuaded front what they learnt out of thtf 
•'Law-Books/' 

This was the minly Condud of an honeft' 
and high-fpirited Jury^ who difcharged their 
Duty, by acquitting a Man whom they 
deemed to be innocent. 

Another Proof of the Rights of juries is» 
thajt a Jury cannot be punijhed by the Court 
for their Verdid:. It has been well faid, that 
that Queftion fhould be looked upon as dead 
and buried fince the famous Cafe ojf Bujbellt 
which is reported by Lord Chief Jufticc 
. Vaugban. BuflicU was one of the Jury in the 
Cafe of the King againji Penn and Meade ^ and 
had been committed for finding the Defend* 
ants Not Guilty^ againft Law, againft Evi- 
dence, and againji the DireSlion of the Court 
in Matter of Law ; and being brought before 
the Court of Common Pleas by Habeas Cor-^ 
pusj this Caufc of Commitment appeared 
upon the Face of the Return to the Writ; 

It was upon that Occafion, that that diilin- 
j guilhed Chief Jufticc, reciting the following 

Words 



i 33 ) 

virords in the return, viz. • ' Tiat tie Jury ac* 
" quitted tbofe indiSted againft the Dire&ion of 
** the Court in. Matter ofLaw^ openly given 
•* and declared to them in Court,** cxprcfled 
himfclf thus f : * * The Words, ^bat the Jury 
** did acquit, againji the Direction of the Court, 
*• in Matter of Law, literally taken, and de 
•• piano, arc infignificant, and not intelligi- 
ble ; for, no Iflue can be joined of Matter 
in Law, no Jury can be charged with the 
** Trial of Matter in Law barely, no Evi- 
•* dence ever was, or can be given to a Jury 
^^ of what is Law, or not; nor no fuch 
♦* Oath can be given to, or taken by, a Jury, 
" to try Matter in Law ; nor no Attaint can 
'* lie for fuch a falfe Oath. 

** Therefore we muft take off this Fail 
^* and Colour of Words, which make a Shew of 
•• being Jbmething, and in Truth are nothing. 
If the Meaning of thefe Vfox^s, finding 






<C 
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" Mgainjl the DireSlion of the Court in Mat^ 
" ter of Law, be, that* if the' y*a^^ having ^^ 
*f heard the Evidence given in Court (for^» 
**>6^ knows no other), fhall tell the y«ry^ 
** upon this Evidence, the Law is for the 
*' Plaintiff, or for the Defendant, and you 
** are under the Pain of Fine and Imprifon^ 
^'ment to find accordingly, then the Jury 
** ought of Duty fo to do ; - every Man fees 
*.* that the fury is but a troublefome Delay, 
**• great Charge, and of no Ufe in determining 
*' Right and Wrong, and therefore the Trials 
* ' by them may be better abolifhed than Con- 
** tinued; vC^hich were a Jlrange fieiu-found 
" ' Conclujion, after a Trial fo celebrated for 
** many hundreds of Years/* 

'* But if the Jury^^ (fays this learned 
and able Chief Jnftice f) ** be ^ot obliged, 
**^ in all Trials, to follow fuch Directions, if 
•* given ; but, only infome fort of Trials (as 
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. ** for inftance, in Trials for Criminal Matters 
** upon Indidments or Appeals) ; why then 
** the Confequence will be, though not vdal}^ 
** yet in Criminal Trials ^ the Jury (as of no 
" material Ufe) ought to be either omitted 
** or.abolifhed, which were the greater. Mif- 
** chief to the People y than to aboliih them in 
^' Civil Triahr . 

• And again -f, ** Always, in difcreet and 
^* lawful affiftance of the Jury, the Judge's 
** Direction is hypothetical^ and upon Sup- 
** pofition, and not pojitive and upon Coercion'* 
This able Judge, in the fame Cafe, gives 
lis the Reafons why a Jury ought not to be 

fined and imprifonedy iox finding againji the 
DireSiion of the Court in Matter of Law ; and 
his Arguments are unanfwerable. 

^* I would know*' (fays he -ff) ** whether 
^* any thing be more common, than for two 
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** Men, Students, Bacriflers, or Judges, to 
" deduce contrary and oppofite Conclufions out 
^* of the fame Cafe in Law ? And is there 
" any Difference that two Men fhould infer 
*' diftin<a Conclufions from the fame Tef- 
'^ timony ? Is any thing more known than 
** that the fame Author, and Place in th^ 
♦* Author, is forcibly urged to maintain con- 
'V trary Conclufions, and the Decifion hard, 
** which is in the Right ? Is any thing more 
•• frequent in the Controverfies of Religion^ 
" than to prefs the fame Text for oppofite 
*• Tenets? How then comes it to pafs that 
• « two Perfons may not apprehend, with Rea^ 
' «^ fon and Honefty, what a Witnefs, or many, 
«* fay, to prove in the underftanding of one, 
" plainly oneThjngi but in the Apprehenfion 
•** of the other, clearly the contrary Thing? 
•* Muft, therefore, one of thefc merit Fine 
" and Imprifonment^ becaufe he doth that 
•* which he cannot otberwife do, preferving 

♦• his 
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f * his Oath and Integrity ? And this often is 
f the Cafe of the Judge and Jury.'' 
. What this learned Chief Juftice fays in the 
fame Ca£e, refped^ing the DireHian of the 
Judge 9 is excellent. " No Cafe" (fays -f* he) 
*^ can be inventca ; wherein it can be main-- 
** tainedy that a Jury can find, in Matter of 
*^ Law, nakedly, againfi the DireBion of the 
- Judger 

•' Sure this latter Age*' (fays he ff) '^ did 
•* not firft difcover, that the VerdidU of 
^y Juries were many Times not accordin^f to 
** the Judges Opinion and Liking. 

'< But the Reafons are, I conceive, moft 
«' cleart That the Judge could not, ear cxok. 
• • fine andimprifon the Jury in fuch Cafea. 

'^ Without a FaB agreed, it is as impoffiik 
^^ for a}u(%e» or any other, to know theX^^w 
^^ relatii^ to t&at Fa&, or direift concerning 
«^ it, as to know an Accident that ha& n» 
•« Sttbjed, 
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** Hence it follows. That the Judge can 
, ^' never ciire^ what the Law is in any Matter 

V controverted, without ^r/? knowing the 
y Fast I and then it follows, That without 

•* his ^ri?*z;/Wj- knowledge of the FaSf, the 
. *** Jury cannot go againft his Direction in 

*{ Law ; for, he cou/J not direSf. 

'^ *' But the JudgCj qua Judge, cannot know 
, *' the Fadl ^poiSbly, but from the Evidence 
.*^ which the Jury have ; but (as will appear) 
/^ he can never \in0v7 what Evidence the 

♦* jMry have, and confequently he cannot 
^ " know the Matter of FaSii nor punifli the 
7' Jury for going againft Their Evidence^ 

f* when he cannot know what Their Evidence 

*Ms. . . ^ 

**.It is true, if the Jury were to have no. 

*^ o/>&f?r Evidence for the Fadt, but. what is 

?* depofed in Court, the Judge might know 

^^^Their Evidence, and the Fa6t from it, 

•• equally as they, and fo diredt what the 
•^ Law were in the Cafe ; though even then 

'* the 
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*< the Judge and Jury might honefily differ iti 
** the Refult from the Evidence, as well 
** as two Judges may, which often hap- 
V pens." ♦ ' 

** But the Evidence which the Jury have 
** of the Fadl, is much other than that j for; 
*• they may have Evidence from, their own 
*' perfonal Knowledge -f-, by which they 

t Even when a Fadl is admitted by a Defend- 
ant, it is Evidence of the Facft, but not conclujive 
Evidence ; as for inftance, fuppofe a Defendant, 
charged with having puhlijhed a Libel, were, by 
miftake, to admit that he h^idu fold one Copy of it 
to one of the Jurymen ; it might fo happen that the 
Book fo fold might be another Book with the 
fame Title, or another Number or Volume of the 
fame Work. The Juryman would thtxtioxtknow, 
that the Fa£l admitted was not true. Therefore, in 
the Eye of thtLaw, NO FACT (even though 
admitted) can be confidered as proved^ until the 
' Jury have found it% either by a Special Ferdiil th^t 
' ftates it, or by a General Verdia that implies it, 

iL ^/ may 
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^ maybe aflured, and fometimes are, that 
^* what is d^oied in 0>uit, is ablblutely 
•* falfii but to this the ^udge is a Stranger, 
•* and he knows no more of the Fadl than 
•• he hath learned in Court, and perhaps by 
^ fajfe Depofitions, and confequently knwos 
^ Nothing. 

*« The Jury mzf know the Witneffes to 
^^ be ftigmatized and infamous, which may 
•* be unknown to the Parties, and confe- 
•♦ quently to the Court. *^ 

" A Man" (fays he f) «• cannot fee by 
^* another's Eye, nor hear by another's Ear ; 
•• no more can a Man conclude or infer the 
M Thing to be refolved, by another's Under^ 
^ fianding or Reafoning. And though the 
♦« Verdid be right the Jury give ; yet they, 
'•• being not afTured it is fo from their own 
♦• TJnderJianding^ arc; forfwprn, at leaft inform 
«* cof^cientia^^ ^ 

t Page i4«. 
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This celebm^d Chief Jufticc furthfcr fays f , 
•• That Decantattm* (or f^ing) ** in our 
•* Books^ Ad quajiionem faSli nm rejpondent 

Judkes, 'ad fuajiionem legis nan re/pandent 

Juratores, literally taken^ is true : for, if 
•« it be demand^ch What is thcFa£ff the 
*• Judge cannot anfwer it* If it be afked*, 
•* What is the Law in the Cafe ? the Jury 
^* cannot anfwer it. Therefore, the Parties 
*• agree the Fa<ft by their pleading upon Z)e- 
** murrer, and alk the Judgment of the Court 
•* for the Law. In Speciai Ferdi^s^ the 
«* Jury inform the nakedFaS^ and the C^z/ft 
•* deliver the Law. 

•« But** (fays heff) «< upon all General 
:«* IJJues^ the Jury find min (as in a Special 
^* VerdiSf) the Fa6t of every Cafe by itfelf, 
'«• leaving the Law to the Courts but find 
*' for the Plaintiff or Defendant upon the 

••i -I • ■ ■ .1 I. i' 

t Vaughan's Reports, p. 149; 

tt P«gc 150- 

G '* IJfut 



€€ 



( 4? ) 

I/^e to be tried, wherein thf y rpfolve ^otb 
** Law and Fa& complicated^ ajid jiot tke 
*' Fa<a by itfelf ; fo as though they anfwcr 
^* not fingly tp the Queftion what is the 
•• Law, yet they determm tke I#^w in all 
" Matters^ where IfTue is joined, and tried 
** in the principal Cafe, but where the Veri» 
" dia:is%m//* 

The whole Coiirt pf Common Pleas con^ 
curred with Lord Chief Juftice Van^ban^ 
in this Opinion; and Bujbell was dif- 
charged. 

I have now fully proved, that a Jury is 
not punijhable by the Court for th^i? Verdidl, 
however much the Court m^y be diffatisfied 
therewith^ And although tbw be ^ Procefs^ 
called a Writ of Attamtt by whigh a Jury 
may he tjied for thdr Vordift in chilC^e^ 
hy a Grand Jury of Tw^my-fpuri yet, a 
Jury is not liable to an Attaint at the Suit of 

the King. 

.1 

In the Cafe of the Deap, of St. Af»ph« his 

Counfel 
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Counfel yit. Erjkine^ in Michaelmas Term 
1784, movtd the Court of King's Bench fof 
k new Trial i and on that Occafion (referring 
to what was faid r^fpeding ah Attaint ^ by 
Lord Chief Juftice Vaughan in Bufheir* 
Cafe),faidf i " There is no Cafe in all thfc 
*• Liw df an Attaint for the King^ nor any 
^ Opinion but that of Thyming's, loth of 
^* Henry th6 jFourth, title Attaint, 60 and 
^^ 64, for which there is no Warrant in 
^* Lawr 

Lord Mansfield concurred in this Opinion, 
and faid ff, " To be fure it is for 

So, here we have the Chief Juftice of the 
King's Bench, exprefsly conifirming the Law 
irefpedjking Attaint, as laid down by Vaughan, 
that illuftripus Chief Juftice of the Common 
Pleas. 



t See Mr. Erlkine's Argument in Support of 
the Rights of Juries, p. 15$. 
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Lord Camden has maintained^ that ^^ the 
*' Jiidg<^ is to give his Advice to the Jury 
'• both as to Law andFa£i:' To which it 
has been anfwered, that Lord Hale lays it 
down, that the Judge is to give his Advice to 
the Jury only as to the Fa£t, but that the 
Jufy miift receive the DireSHon of the Judge 
in Matter of Law. Whereas, Lord Hale« 
on the contrary, has ufed the Word Direct 
tion, indifferently as applied, either to Matter 
of Fa^ "f, or to Matter of Law ^^. 
- Biit even the very Paflagc in Lord Hale, 
where he fays that a Judge '* /> able to dh 
^ reSf' a Jury in Matters of L^rw, makes 
againft the Opinion of thofe who deny to a 

t In Lord Hale's Hiftory of the Common Lj^w* 
p. 260. (3d Edit.), he fpeaks of the *• Advani- 
*• tagc of the Judge's Obfcrvation, Attention 
•• and AflSftance, in Point of Faff^ by w^jr of 
•• DireBicn to the jMry.'' 

ft Sec p. 257 of the fame Book% 
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Jary the Rights which I am contending fori 
for» Lord Hale, in his Hiftory of the Com- 
mon Law, Page 257, fays, •* Another Ex- 
•' cellency of this TriaF* (namely, the Trial 
by Jury) ** is this ; that the Judge is alwojfs 
^ prefent at the Time of the Evidence given 
•* ia it : herein he is able^ in Matters of Law 
•* emerging upon the Evidence,/^ ^/r^5f themi 
'* and alfo, m Matters ofFaSl^ to give thent 
** a great Light and Affiftance by his weigh- 
^' ing the Evidence before them, and obferving 
•* where the Queftion and Knot of the Bufi« 
/* nefs lies, and by fhewing them HIS OPI- 
•• NION, even in Matter of FaSt^ which 
•• is a great Advantage and Light to Lay^ 
•'men: and thus, as the Jury ajfijls'\ the 

" Judge 

t ^* As the Jury affip the Judge in diiernmf^tht 
** Matter ofFaa:' Thefc Words of Lord Hale 
may not be immediately uhderftood, inafmuch 
as the Judge nevtr iots determm *^ Matter of 

VFaSr, 
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*f ykdgiln determining the Mattet ofFa&t 
'*> //^^ Judge ASSISTS tbe'Jury IN det^^ 
•' Mining Poihts of i^rw." 

Lord Hale does not fay here, that thtf 
Judge is to diriSli but that he is able to dirtei 
the Jury. Neither does he fey* ihat thtf 
Judge ASSISTS the Jury, BY deiermning^ 
but IN determining Points of Lmo: that is 
to ixfi that the Judge is to ASSIST the 
Jury; but that after all, the Jury them* 



•* Faa:^ But, as the Judge may give his Opi^ 
nion, even as to Matter of Fa£f^ the Jury m^ 
greatly ajjijl the Judge in forming kis Opinion 
rcfpedling the Fa<^, by putting occafional Quef- 
tionS to the Witncffes, prevloujly to his fumming 
up the Evidence, A Juryman, for Inftancc, 
who is a Merchant, a Chymift, or a Mechanician^ 
may alk (^ueftionsj in certain Cafes, perti^ 
nent to the Matter in IfTue^^ which QueftioAi 
might not occur either to the Judge or to the 
Couufcl. 

felve? 
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fekes aife the Pcrfoqs who are to PETER* 
MINE the Law as well as the F(0, Thu 
Judge therefore a<5t8 only a$ an 4JM^^ 
tp the Jury. An<J 4^ further Proof of this is, 
that' Lord Hale fays, •• Another Excellenqr 
»* of this Trial is this, that ^t Judge is gl'm^f 
** prefent at the Tinie of the Evidence given 
«• in it.'* 

Now, this Ejcpreffimjof Lord Hale would b« 
an Abfurdity, tftheyttdge really were what th?; 
Enemies of Mr. Fo3('s Libel 3ill would haveu? 
fuffofe bim to bejj namely, a Perfon who is 
tQ decide upon Matters of Law emerging ^ut 
pi the Evidence, fo as therein to control the 
Judgment of the Jury : for then, the Pre- 
fence of the Judge wpuld be a Thing, at all 
Ev^^nts* abfolutely rm^ff^ry and indf/ptt^ailes 
a«d would not be, as Lord Hale well ibtea 
iXt xfm^y % Thing tKhantagtovst and (to uf« 
his own Words) an Excellency of this Mode 
of Trial. And in fadi, if the Conftitution 
had intended that the Judge ihoyld rule tbi 

Ferdia 
3 
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VerdiSi m Matters of Law^ the Judg« would 
not be (as he how is) prohibited from being 
even prefent with the Jury, when they go to- 
gether to agree upon their Verdid, So that, 
in every Point of View, it is quite clear, 
that the Judge is zn AJfeffor to the Jury, and 
that he is nothing more. 

The learned Commentator -f- on the Laws 
of England underftands Lord Hale in the 
fame Senfe as I underftand him, when he 
fays; ** The Pradlice heretofore in Ufc, 
•/ of fining, imprifoning, or otherwife pu- 
•^nifliing Jurors, merely at the Difcretion 
<* of the Court, for finding their Verdii^ 
** contrary to the DiredUon of the Judge, was 
*♦ arbitrary^ unconfiitutionaU and illegal i and 
"is treated as fuch by Sir Hhomas Smithy 
?* two hundred Years ago; who accounted 
*• fuch Doings to be very wolent, tyrannical. 



t Blackftone's Commentaries, Vol, IV* p. 36i. 
Sth Edition* 

•*and 
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** anci contrary to the Liberty and Cuftorti 
•' of the Realm of England: for, as Sir 
** Matthew Hale well obferves, it would be 
•* a moft unhappy Cafe for the yudge him^ 
^ felfj if the Prifoner's Fate depended upon 
•* his DireiSions : unhappy alfo for the Prir 
^^foneri for, if the Judge's Opinion muft 
-** rule the Verdidt, the Trial by Jury would 
^'beufelefs/* 

The Authority of Judge Forfter has alfb 
been quoted by the Oppofcrs of Mr. Fox*s 
Libel Bill, to prove that Juries are not to 
decide upon Matter of Law. *• The Con- 
" ftrudion/' (fays Judge Forfter) ** which 
*• the Law putteth upon FaSis^ Jiated and 
^^ agreed^ or found by a Jury^ is in all Cafes 
** undoubtedly the proper Province of the 
«* Court. ^' But, by ** FaBs Jiated and agreed, 
•* or found by a yury^** Forfter evidently 
means the Cafe of a Special FerdiSl ; in-« 
afmuch as there are _ no fpecific Fa^s 
found in a General VerdiSi^ which is fimply 
- • H Cutlty^ 
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Guilty^ or t\(t Not Guilty. And whoever 
doubted, but that, in the cafe of a Special 
Ver^ (that is to fay, in the Cafe where a 
Jury chufe to leave to the Court the Deci^on 
of the LawJ^ it is xht proper Province of the 
Court to decide upon it? 

In the Year 1777, an Information was 
filed ex officio by his Majefty's then Attor- 
ney General (now Lord Thurlow), againft 
Mr. Home (now Mr., Home Tooke) for 
publilhing an Advertifem^nt refpei^i^^ a 
Subfcription *' to be applied to the Relief of 
** the Widows, Orphans, and aged Pfirents of 
**sOur beloved American *Fellow-fubje(as, 
^* who, faithful to the Chayader Qf Engjiih- 
" men, preferring Death to Slavery, were> for 
*' that Reafon only, inhumanly murdered by 
** the King*s Troops, at or near Lexington, in 
« * North America/* which Advcrtifemcnt waa 
figned ** John Hotnei^ and the wkoU of 
this Advertifement was inferted iii the Inr 
formaition. Mr. Home was tried ^fore the 

Earl 
6 
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Earl of Mansfield, who, in his Diredion to 
the Juiy, expreffed himfelf as follows : 

** Gentlemen of the Jury, There are two 
'* Points for you to fatisfy yourfelves in, in 
•* order to the forming of your Verdid. 

^^ Firft, Did he compofe and publifli; 
^' that is, was he the Author and Publiflier 
<* of it upon this Occafion ? That is entirely 
f* out of the Cafe, for it is admitted. 
•^ Why then, there remains nothing more, 
" but that which the reading of the Paper 
^* muft enable you tg form a Judgment upon^ 
*^ flipcrior to all the Arguments in the World. 
•* And that is i Is the Senfe of this Paper 
*« that Arraignment of the Government, and 
*' the Employment of the Troops upon the 
'** Ocirafion of what happened at Lexington, 
*' mentioned in that Paper ? When you read 
*^ that, you will form the Conclufibn yourfelves. 
** What is it ? Why it is this; That our 
** beloved American Fellow-fubjefts (there- 
^' foi?e fuppofing them innocent Men) were 
H 2 '' in 
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<* in Rebellion againft the State, They are 
*^ our Fellow-fubjedts ; but not fo abfolutely 
^* beloved without Exception'; beloved to 
^* many Purpofes, beloved to be reclaiimed j 
** beloved to be forgiven ; beloved to have good 
" done to them ; but, not beloved fo as to be 
** abetted in the Rebellion; and therefore^ 
** that Paper certainly conveys an Idea that 
^* they are innocent. But further it fays^ 
** That they were inhumanly murdered at 
** Lexington by the King*s Troops, merely 
•• upon Account of their adting like Englilh- 
*^ men, and preferring Liberty to Slavery." 
And again, '* It fets forth, that they arc 
<^ totally innocent ; that they only defire not 
*^ to be Slaves ^ they are difpofed to be Sub- 
•* jedts, but defire only not to be Slaves. Is 
*• that the Ufe that is made of the King's 
** Troops upon this Occafion? For, yoU 
*^ will carry your Mind back to th?. Time 
" when the Paper was wrote; was it to 
^* reduce them to Slavery ? And, if it was 

*^ intended 
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•• intended to convey that Meaning, there 
** can be little Doubt whether it is aa 
•* Arraignment of the Government, and of 
•* the Troops employed by them ; but that 
^* is a Matter for your "Judgments You will 
*• judge of the Meaning of it ; you will judge 
** of the Objedt to which it is applied^ and 
** conned: them together ; and, ^jT it is a 
** CRIMINAL Arraignment of the Troops, 
** a<3:ing under the Orders of the Officers 
«• employed by the Government of this 
** Country, to charge them with murdering 
** innocent Subjeds, becaufe they would not 
•* be Slaves, you mujl find your VerdiSl one 
•* Wayi but, if you are of Opinion ^ that the 
** Conteft is to reduce innocent Subjeds to 
** Slavery, and that they were all murdered, 
•* like the Cafes of undoubted Murders of 
•* Glenco, and many other Maflacres, then 
** you may form a different Conclufion -f-." 
— ""^ 

t See this Trial, tsikcn verbatim in Short Hand 
by Mr. Blanchard, 

In 
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In this ihftance. Lord Mansfield left com- 
|)lete}y.to the Jury to decide upon the CritnU 
ftality or Innocence of the Aft done. No 
Judge could have given to a Jury a more 
eonjiitutional DireBiony than Lord Mansfield 
did in this Cafe of the King againjl Home. 

When the Earl of Mansfield prefided in 
the Court of King's Bench, that Court aded 
ift a Manner equally worthy of Notice, iii 
the Cafe of the King againfi Hart. The 
Cafe was this: 

Mifs Mary Jfcrom, of Nottingham, had 
been educated a Quaker^ but having abfented 
herfelf froni the Quakers Meetings, and 
having, in other Refpedls, difpleafed the 
Quakers, that Society at laft expelled her; 
and Francis Hart (as Ckrk of the Meeting) 
figned the Inftrument of Expulfion. It re- 
cites, *' That (he had been educated in the 
•* Society, and that fhe had imbibed erroneous 
•* Notions contrary to Scripture Dodrrinei 
** and, in divers Parts of her Conduift, (he had 

" aac4 
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^i adcd very inconMently wiA a Life rf 
^* Sdf-denicd^^^ &c. (which was rather z:fe^ere 
■CM)fervatiQn upon zyvung I^adjr) f 

She preferred a Bill of Indidfhent for & 
Libel, againft the Defendant Harf. Tht 
Caufe was tried before Mr. Juftice Clive, at 
the Summer Ailizes at Nottingham, on the 
30th of July X762. 

The Cafe i& reported by Bum, in his rlc* 
defiaftical Lawf, and it is there ilatcd, 
*^ That the Defendant's Counfel' called nq 
•* Witneffes, and that he was rejirained from 
*' arguing, that the Paper in Qixeftion wau nq 
'* Lib^ly by the Judge, who faid, that Jucb a 
" ^uefiian was more proper to be determined by 
^^ the Court above. The Jury found the De- 
-** fendant Hart Guilty. In the Michaelmas 
•* Term following, Mr. Ctijl^ moved the 
** Court of King's Bench, for a new Trial *• • 

' ■ > 
t Vol. II. Page i«8, under the Article "DiA 
t* /enters.", 

« The 



^* The Court was clearly of Opinion, that tfee 
'^^ Jury jbould have been direSed to acquif^ 
^* the Defendant ; and they ordered the Vcr- 
** did; to be fet aj^de, and a new Trial to be 
** had." So that the Vcrdidl was fet afide, 
as illegal J becayfe the Judge had not permitted 
Hart's Counfel to argue before the Jury the 
point of Law I namely, whether the Paper ift 

t The Judges had probably forgot this Cafe 
^ of the King againji Hart, when they gave in their 
Xnfwer to the third Queftion put to them by thb 
Houfe of Lords, wherein they fay, *' We anfwer, 
*^* that upon the Trial of an Indidment for a 
<^ Libel, the Publication being clearly proved^ 

V and the Innotence of the Paper being as clear*. 

V ly manifeft, // is competent and legal for thf 
*' Judge to dircd: or recommend to the Jury to give 

/ *'a Verdidt fpr the Defendant. But, we add^ 
*' that no Cafe has occurred in which it would have 
** been, in found Difcretion, fit for a Judge^ fit- 
•* ting at Nift Priusy to have given fuch a DireSiion 
^* or Recommendation to a Jury.*' 

Queftion 
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Queftion was, or was not, a Libel i and bc- 
caufc the Judge, inftead of diredling the Jury 
to acquit the Defendant, had faid, that the 
Queftion, of Libel, or no Libel, ^^ whs more 
^proper to be determined by the Court above.'' . 
' Here then, is Lord Mansfield, arid the 
whole Court of King^s Bench, decidedly 
againft the Opinion of thofe who hold, that 
*^ the Province of the Jury is ONLY to try 
^ FACTS." Whether the Earl of Mansfield 
has always ht&a confijient m his Opinions 
upon this Subjeft, I fhall leave to others to 
enquire^ 

' In the Cafe of the King againji the Dean of 
St. Afapb (which was an Indidtment for a 
Libel), Mr. Erfkine, on behalf of the Dean, 
moved the Court of King's Bench for a new 
Trial. The prefent Chief Juftice of Chef- 
ter, Mr. Bearcroft, although he was Coun- 
iel for the Profecution, did, upon that Occa- 
fion, explicitly adnvit the Right of the Jury 
jto judge of the whole Charge, Lord Mans^ 
I field 
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field interrupted Mr. Beariroft^ by faying^ 
that he fuppofed he meant the Power, and 
not the Right. Whereupon Mr. Bearcroff^ 
to his immortal Honour, inftantly difavowed 
that Explanation, and faid, '* I did not mean 
•* merely to acknowledge that the Jury have 
^* the Power ; for, their Power nobody eycy 
doubted j and if a Judge was to tell thcm^ 
they had it not, they would only have ta 
laugh at him, and coQvii^ce him of hi& 
Error, by finding a General Verdi^ 9 which 
n^tift be recorded : I meant therefore to 
confider it as a RIGHT, as an important 
^* Privilege, and of great Value to the Con- 
** ftitution-f.*' Such was the Declaration 
of a Lawyer^ who is one of the moil learned^ 



t This Circumftance is thus related, ill Mr. 
Erlkine's Argument in fupport of the Rights 6( 
Juries, Pages 124 and 125; which Argument is 
printed at the End of the Trial of John Stockdala 
for.alibcL 

tnoft 
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moff expcfifcnced, and diftinguifhed Mcii that 
ever adorned his Profeflion* 

The Judges, in anfwer to the fixth Qiief- 
tioh put to <hem by the Houfe o( Lords, fay, 
•* We have given M Opinion to your Lord- 
** fhips v^ich will have the EfFcdl of taking 
*^ Matter of Law out of a General Iflue, ot 
** out oii General Verdi£l.*\ Arid again, 
they fey; "^ Aridwedifclaim fie Folfy of cn^ 
** deavouring to ptove^ that a Jury, v/ho cart 
*• find a G^eiieral Verdict, cannot take upon 
«* themfdves to deil with Matter of Law 
*^ arifing in a Genei^al Ifilie^ and to hazard a 
** Verdka niatde up of the Fadt, and of the 
** Matter of Law ^ according to tbeir Concept' 
*^ tion of ib^ LaHiOy agiirift ail DireBion by 
* the Judge/* 

Hc*(Bth^ Judges unanhripufly difclaim, in 
the nidft' explicit Manner, the Folfy oi con- 
tending, that Juries cannot decide Matters ci 
Law, againft all Dhredion by the^ Jii^^^ 

I % But, 
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But, in their Anfwcr to the fcvcnth Qucffion" 
put to them by the Houfe of Lords^ thcp 
%, •* That it is the Duty of the Jury, if 
•f they will find a Getieral Verdidl upon the 
•5 whole Matter in Iffue, to compound tbaV 
** VerdiSi of ihtFaSi as it appears- in Evi-* 
^* dence before them, and of the Law as it* 
* * is declared, to them by the Judge.** - * 
, But fo far is it from being true, that, by^ 
the Law of England, it is the *• Duty of the 
*' Jury to compound their ;Verdii9: of the- 
^^ FaSf as it appears in Evidence befpre* 
•• them, and of the Law as it is declared to^ 
*' them by the Judge }** that, at the Time^ 
when it was the Cuflom to fine Juries in cer-> 
tain Cafes, Juries have been adually ^ed^^ 
for agreeing to bring in their Verdi^ in blind* 
Compliance with the Opinion of the Court in 
Point of Law ^ as well as for agreeing to caft'- 
Lots for their Verdidt, as clearly appears 
from the/pUowing Cafes, 

la 
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In the Cafe of Fofter againft Hawdcn,' in* 
the King's Bench; reported in Levinz-f/ 
*• The Jury, not agreeing^ cajl Lots for their 
^* Vcrdidl, and gave it according* to Lot; 
** for which, upon the Motion of Levinzi 
^^ the Verdid was fet afide, and the Jury- 
** was ordered to attend next Term to bc" 
^' fined." 

In an Appeal of Murder, reported in' 
Crokc tt< The Fad, that is to fay, the 
Killing, was not dented by the Defendant^' 
but he; refted his Defence upon a Point ^ 
Law, namely, that the Deccafed had provoked 
him, by itiocking him, and he therefore con-' 
tended that it was not Murder. All the 
Court feverally delivered their Opinions, that* 
k was Murden ' The July could not agree 
whether it was Murder, or not; but the- 

t Part II. p. ao5, ad Edition, 
ft Croke Elizabeth, Part I. p. 779. 

major 
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mijor Part of tiwM were for fiiidirtg the 
Dcfiendant Nht Goiffy, Tliey however, at 
hft, came to an Agreement in this; Manner; 
«.* ItSafi^ they Jhould bring in and offer tbei/ 
*f VerdiSi Not Cuilty ; and if the Court dijUkd 
•* fh'er»of thai then they Jhould alt change their* 
*? VetdiSt and find him GuUty.** In purfuafic«f 
oi this Agreement, the Jury brought in thetf 
V^rdiai Nof Guilty. The Court, difliking 
the'VeixJic^, fftnt thd Jury bafck again; who, 
in purfiiiuice of the Agreemait they had fi» 
iftade, returned and brought in their VerdidI 
Cruill^. And for this Pra<5ti€e> namely, for 
hcmng, when they were not agreed ammigf^ 
them£^es upon the Point «/ Ldk»t eAf<ii«(f 
ijytd ad Agreement to l^ing in a Vti^li^y »»' 
if th^ Wdre ag^ed, aild in blind CompHdAc^ 
i^ith the Opinion of thci Co^ftmMatfef> of 
LasiLi- the. Jury were all fined and unprifon- 
cdj except two. of them who difcoverc4. to 
the CoujTt the Manner qf (heir Aj^temint, 

fho 
6 
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The Time is fortunately long fincc paft, when 
Juries could be fini^d, at the Difcrction of the 
Court, for their Verdidls ; but how can it ba 
laid, by thofe who pay fuch high Refpcdl ta 
the Decifions of Courts of Law, that the 
Duty of a Jury is to do that, which^ when i 
Jury did do^ the Court of King's Bench ac-^ 
tmHyJlned them for doing ? For, in the Cafe' 
that I have laft mentioned, in which the 
Jury were fined » there was no Queftion about 
the Fa£f, but only about Matter of Law. 

The Law of England unqueftionably is, 
that Juries have not only the Power, but alfa[ 
the Rigitf to decide according to their Coa-^^ 
{biences. It is, moreover, the Duty of a 
Jury to exercije that Right i for, the Law cocw 
peds, as Lord Chief Juftice Vaughan hasn 
fully ihewn, that they fhould not give a Ge^ 
nerd VerdiB^ in blind Compliance with the 
Opinion of the Courts or Judge, either as to 
Matter of Lam or Fa<a:, without the Conwc^ 
-tim of their own Minds : for, if they feel 

themfelves 
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thcmfelvcs unequal to decide upon the Point 
of Law 9 the Law permits them to find the. 
Fadts, without deciding upon the Law; 
namely, by finding a Special VerdiSi. And 
it was admirably faid by Earl Camden, that, 
*Vlf he were fummoned upon a Jury to try. 
** the Iflue upon a Libel, no Poweif upon 
*^ Earth fhould compel him to find a Dc- 
*^ fendant . Guilty ^ unlefs he were convinced 
<^ in his own Mind, that the. Paper publifhcd 
** were really a Libel.*' 

There was a Time however, when a 
Jury might have brought in a Verdift of 
*> Guilty^^ without confidering whether the 
Paper were, or were not a Libel i namely, 
during the Continuance of that fcandalous 
KQl of Parliament of the 13th and 14th of 
King Charles the Second Chap. ^^^ for regu- 
lating the Prefs. 

By that Adt is was enaded, that no pri- 
vate Perfon or Peribns, Ihall print, or caufc. 
tp.be printed, any Book or Pamphlet whau 

foever. 
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foever, unlefs the fime be firft lawfully 
Kcenfedj and authorized to be printed, by cer- 
tain Perfons appointed by the Adt to licenfe 
the fame. 

I^w Books were to be licenfed by the 
Lord Chancellor, or by one of the Chief 
Juftices, or by the Chief Baron. 

Books of Hiftory, or Books concerning 
State Affairs, were to be licenfed by one of 
the Principal Secretaries of State. 

Books concerning Heraldry were to be li- 
cenfed by the Earl-Marflial. 

And all other Books, that is to fay, all 
Novels, Romances, and Fairy ^ales^ arid all 
Books about Philofophy, Mathematicks, 
Phyfic, Divinity, or hove^ were to be licen- 
fed by the Lord Archbiftiop of Canterbury^ 
or by the Lord Bilhop of London for the time 
being : the Framers of this curious Adt of 
Parliament, no doubt, fuppoling, that thofe 
Right Reverend Prelates were, t^f all the 
K Men 
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Men . in the Kingdom, the nnioft conVcrfant 
with all thofe Subjedis. 

That Ad commenced in Jurie 1662, and 
pafled only for two Years. It was continued 
by an Ad of the 1 6th of Charles the Second, 
and by aiiother Adt of the 17th Year of the 
fame difgraceful Reign j and in a few Months 
afterwards it expired. So that the Law 
now is what it would have been, in cafe 
that infamous Adl of Parliament had never 
pafted. 

I fufped that much of the miferable Confu^ 
Jidn of Ideas, that has exilled upon this Sub- 
je6t of Libels^ has arifen from that Ad: of 
Piarliament having, for a Time, totally al- 
tered the Law upon the Subjedt. 

It is no Doubt the Duty of a Jury, in all 
Cafes, to give a clear, dlftind:, and unambi^ 
guous Verdid. But, fuch a Verdiift, for in- 
flance, as ^* Guilty of publijhing only^^ is an 
abfurd Verdid. I^ fhould be confidered as 
a mere Nullity^ and as No VerdiSl. Such a 

Finding 
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Finding docs not fulfil the Engagement which 
the Jury enter into, when they take their 
Oathj the Forxn of which Oath-f-; in a 
Criminal Cafe, i$ as follows: videlicet! 
•^ Toi4 fhall well and truly try, and (rife De^ 
" fiverance make^ between our Sovereign Lor^ 
" the King, and the Prifoner At the Bar, whom 
^^ you fliall have in Charge, apd. a true Ver-^ 
^' diB give according to Tour Evidence: io 
** help you God/* Neither is fuch ap im^ 
perfeSt Finding agreeable to their Charge, 
which dired:s them •* to enquire whether th? 
^* Defendant be Guilty of the Crime ^whereof 
" he ^ands indiBedy or Not Guilty.*^ A Jury 
ought therefore, to be convinced that the 
I>efcn4ant is guilty of the ** Crime wberepf 
** he Jiands indiSed^^^ before they pronouncp 
\xxp^ Qfuilty under any Words of Qijalifica- 

A ■ ' ...,' ^ • ii -| ■ . H 

t The Foim of tins Oath, as here |^yen,-is 
taken .ftom Buro'j Juftice, Vol. IV, p. iSj. 
J5th Edit. Airticlc ** Scffion?," 

K a tibn: 
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tion : for, there is uo Guilt at all in publilh-- 
ing an innocent Paper. 

In the Cafe of the King againji Simons^ 
(upon a Rule to fhew Caufe why a New 
Trial fhould not be had) it was Jaid down 
by Mr. Juftice Denifon, as reported by 
Sayer f , that *• If the Verdid had been 
•' taken as the Jurors intended to give it, 
" namely, Guilty of the FaSl, but without 
*' any evil Intention,* it would have been an 
*• incomplete Verdid; and confequently ot 
^* Judgment could havq been given upon 
*^it.'* 

And Lord Coke, in his Inftitutesf+, fays, 
that f A Verdid finding Matter uncertainly 
^* ox ambiguoujly is infuiEcient, and »^ Judg^ 
** ment fhall be given thereupon.'* 

If a Jury therefore be convinced, that 
a Defendant has onfy pvili/hed^ and be mt 
convinced that the Thing publiihed is of the 

I Page 36, -{"I: Firft Inflitutes, p. 227* 
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criminal Nature and Defcription fct forth ill 
the Indidlment or Information; the Jury 
ought neither to bring in their Verdi<% 
*^ Guilty of fublijhing^^ nor** GuHtyofpub^ 
^ lijhing only ;" but it is their Duty to bring 
in an unambiguous and direct Verdidt of 
^* Not Guilty^' 

It is alfo the Duty of a Jury, to find a G^- 
neral and not a Special FerdiSt,^ if they feel 
themfelves competent to decide the Law 
upon the Cafe^ Their finding a Special Ver^ 
diSlf unlefs they feel themfelves unequal to 
determine upon the Points of Law ^ isjhrink^ 
ing from that Duty which, by their Oath, 
they undertake to perform. 

The Juries^ in the Cafes of the King 
againfi: Lilhume i—oi the King againft Pmn 
and Meade {vfhtrt Bnjhell was upon the 
Jury);-- *of the King againft Stockdale who was 
pjrpfecuted for a Libel;— ^f the King againft 
Owen ; and in many other Cafes, have done 
t^^emfelves everlafting Honour, by . taking 

upon 
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lipoD tbcmfelves to decide Law as welt as 
Wn^j tccosdiqg to the trae Spirit of our free 
C<^Aitut4<»), Qwen was ;a Bpokfeller, and 
1V9S pibfecutf d by Information in the Year 
i758> by the thei> Attojmcy General, for a 
LiW: the Pire(!jipn of Lord Chief Juftice 
LiCe to the Jury, does not appear at full 
I^epgthJn th? St^t? Trials. However, it ap- 
^ars^ r^af tjie Chief Juftice *' declared it 
^^ Of idf Opffi^ iJb^f tie Jury pugbt U Jind 
•' $be I)efen4ant Guilty.'' The Jury brought 
ip their Vefdi^k Not Guilty. And it appears 
hy the State Trials f, that after the Verdia o^ 
}lfQt QHiltyyf?i§ givien, '* the Jury w©at away; 
** but, at the Defire of the Attorijey General, 
^* tbey iv/e're called intp Court a^in, and 
'Vaiked this 1^4iQg Queilioo, vit^. Gentle^ 
^^ men ^f tbf Jnry^ da you think tbe ^Evidence 
^' m hjm ytLH, ^ Q^en'f PUPWSHING 



t Wp\. ^, i>. ao8 Qjf die Appcndi?c. 
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«* the Book iy felling it^ is not fiijicient to con^ 
'' vinceyou, that the /aid Owen DID fell tbk 

'* Booir 

'« Upon which the Forcmin^ without afti 
**fwcring the Queftion, faid, Not GuHiy, 
** Not Guilty : and fcvcral of the Juiy faid]» 
** TAat is our FerdiSf, my Lord^ and njoi oBiJie 
*^ by it. Upon which the Court broke up, 
'^ and there was a prodigious Shout in the 
** Hall/' 

The State Trials have fometimes bfcch 
pleafantly termed " Lihls u^on the Judges J* 

A curious Argument has been ufed to 
prove that Juries are to try Fa^s onfy; vi- 
delicet, that FerdiSt comes from veridicere^ 
which means, it is faid, •' to find FaBs:^ 
therefore, it is logically concluded, that Juries 
are only to try FaStsi as if, indeed, the Itigbts 
of the People were to reft upon Latin Ety^ 
mologiist whereas, veridicere does not figntfy 
•• to find FaSlsi'' but <* tofpeak the TrutbJ' 
3 Con- 



( 7» ) 

Confcquently^ Fer££} figniGc^ fo Jpeak the 
Truth reJpeSiing the Matter in IJfue. But the 
Matter in IJfue is not whether the jlSl werc^ 
or were not, committed ; but whether .the 
Defendant be Guilty^ or Not Guilty. That 
is the Thing in IJfue. The Perfons, therer 
fore, who argue in this Manner, are miftakca 
in Fc0^ as well as in Law. 
. It has been (aid by the Enemies of Mr. 
Fox's Libel Bill, that '* As the Law is the 
^* Rule of all Men's Adions, it Ihould there- 
*• fore be decided by the Judges : otherwifc^ 
•* there will be one Law for Cumberland, and 
•• Another for Cornwall.^* It is rather Angu- 
lar, that thefe two Counties Ihould, as it were 
by mere Accident, have been named ; as they 
lead us to draw a diredt oppojite Conclufion. 

At the Carlijle Affizes, fome years ago, the 
Judge (who was cither Mr. Juftice Afhurji^ 
Qt Mr. Juftice Willes) alked a Witnefs what 
was the Meaning of a Word that the Witnefs 

had 
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Had mdde Ufc'of, and which the Judge Hid 
that he did not underfland. The Anfwcr the- 
Judge received was a loud Burji of Laughter 
from all the People in the Court-Houfe; 
and yet the Judge had faid nothing that 
was ridiculous, for he only afked the Expla- 
nation of a Word ufed in Cumberland^ but 
which was not ufed in many other Parts of 
England. The People of Cumberland, how- 
ever, who all underftood this fTord^^crfc&ly^ 
thought this fo extraordinary a Queftion, that 
they immediately burft out a-laughing in 
the Judge's Face. 

It fo happens, that this very Word is ufed 
by the People in the County of Cornwall^ in 
a Senfe totally ^l^r^«f. 

Now^ let us fuppofe a Paper to be pub- 
lifhed in Cornwall with this Word in it ; and 
another Paper, Word for Word the^;^^^, to 
be publilhed^by another Perfon in the Coun- 
ty of Cumberland J iovat time after. 

L If 
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tS by Law, the Jury were ittmdf to find 
« DdendHA Gidltyt upon the mcrd Proof of 
tlie FubUcdtion of tlic Paper chaiged to be 3| 
Libel, ivA to leave to the Court to decitie 
Upoft the Criinifii3li(7 or Iftnocence of the 
Pefendant (according to this Idea of Vmi 
fitmUy\ this is what would happen, ^thero 
"Wtxt no) Innuendoes in the Indidmoit ot Iri" 

■ . . ' I I I I .1 ' I . I. » . ■ I ' . ' ti " ■ . i i ' . ■ . t . i * ' ! . ■ ■■ ■ ■■ '" I 'Urn 

t At the Tris^I of the Dean of St. Afa^ph, at 
the Shrewlbury AfHzes, in Auguft X784, Mr. 
Juftice Btilljr, in his Dircdlions to the Jury, 
faid, *^ The M^ittcr appears upon the Rnori^ 
^^ and as fuch it i$ not for me, a fiftgle Judge^^ 
♦^ fitting here at Hifi Prius^ to fay^ whether 
^ it is, or is not, zZibel** And again, ^* Thdrq 
^^ is no Comrs^idion as to thf Puiluatioj^ ind 
«* tf you are fattsfied oC this in Point of Faff, 
V it is my Duty to tell you, thai in Point of Z^w 
^ you ar? tcund to find the Defend^t Guilty.*^ 

See the Trial, as taken in Short Hand by 
William Blanchard, p. 26, 27, and 28. 

formation ; 
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£;>rinatit>A£ tU Mao who pMQitij^i 
tmo^lyf be wbo publifhed the Paper in 
Corniv4ii/, mig^K in reality be guilty of 4 
grof^ 2/^^/; and beiog i^i^^/^^ would be pu^ 
bijfhed ais fucb* and the Judgment recordedji 
Whcreais* the other Man, who pii>li(hed it 
Jhmlar Papet afterWatds in Cumberland^ wilH 
tbi$ y try fame Word in it, might be pcrfeiftly 
innocent I inafmuch, as this Janie JFord hdi 
in Cumberland^ a totally difiertnt Meanings 
Yet the judges, finding the former judg^ 
tncnt upon Record, would confider them* 
felves bound to follow the Precedent before 
them* Confcqucntly, the latter Defendant, 
(though in fad innocent) would be found 
Guilty I So much for this Syitem of Um^ 
formity. 

Whereas, if thefe fato Perfiws, who pub* 

lilhed thefe Papers, iti thofe cwx> Cpuotaes 

fefpeftiv«ly/were to be tried, a« I Conlcnd 

that by the Law of England they tnuft b^ 

L a tried^ 
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tried, that is to fay, by Juries in thofe re-*' 
fpedive Counties ; the guilty Man, name- 
ly, he who bad publiflied a Libel in Corn-', 
wally would, by a Cornifli Jury, be found 
guilty ; and the innocent Man, namely, ho 
who had publiflied the fame Paper in Cum^^ 
berlandi but who had not publiflied a Libel, 
would, by a Cumberland Jury, be (as in juf- 
tice he ought to be) acquitted. For, thofc 
two Juries would interpret thofe Papers, in 
thofe different Counties, according to their 
true Senfe and Meaning "fin each refpec- 
tively. 
-~- t _ - - - t- ■ — . , ^ j^ 

t In the Cafe of the King againft Horne^ on a 
Motion' in Jrrejl of Judgment J Lord Mansfield faid^ 
** It is the Duty of the Jury to conftruc plain 
^ Wofds, and clear AUufions to Matters of uni^ 
f* vcrfal Notoriety, according to their okvious 
V Msming^ and as every Body elft who reads 
t^mofl: underftand them." See Cooper's Re- 
ports, p. 680. 
^ The 



r 



( 77 ) 

The Judges, in anfwer to the fifth Quc{* 
tion put to them by the Houfe of Lords, fay, 
^* The Senje of a threatening Letter, or of 
** anjf other Words reduced to Writings is no- 
*^ thing more than the Meaning which the 
•* Words do, according to the common Accep- 
" tation of Words, import, and which evciy 
" Reader will put upon them. Judges arc, 
'*' in this Refpedl, but Readers.*' 

And again, •• Judges have no Means of 
** knowing Matters of Fadt dehors** (that is, 
out of) " the Paper, but by the Confejjion 
" of the Party ^ or the Finding of the Jury : 
^' But they can collet the intrinfic Senfc 
•' and Meaning of a Paper, in the fame 
'^ Manner as other Readers do 5 and they 
** can refort to 'Grammars and Glojfaries, if 
•• they want fuch Afliftance/* 

1 highly approve of thefe very pointed 
Words of the Judges ; for, it is perfedUy 
true, that as to difcoveririg the Senfe of any 

4 Wordf 
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Wor4s reduced to Writing, •• ^uJ^e^ ai'i 
^^ hut Readers '^ Coofequently, the y«ry 
can read the Words, and can underftand the 
Senje as well as they can \ and perhaps fre* 
^tiently much better^ as in the Cafe of the two 
Coup ties I hdve juft inftanced. In fuch Cafes^ 
•* Grammafs and Qlofaries'* would beufelefs, 
When a Libel i* obfcurely writtent there 
are often innuendoes inferted in the Indidl- 
Adept or Information ; as^ for inflance, in the 
Cafe of the Kin^ 4gmnjl Stockdale^ *• Mn 
•* Hajiings^* wa$ mentioned in Mr. Stock- 
dale's Publication. Now^ in order to Ihew^ 
who wds ineant, it was in the Information^ 
explainedf by faying, **^ Mn Hajlings (mean*^ 
^ ing thereby Warren Bajiings Efq. late Go^ 
•* vernor General of Bengal) 4' An Innuendo 
therefore is, in fad, nothing more than an 
^'oermefit of the Meaning of any particular 
ExpreiHop* Now, it is admitted^ that it is 
tnvm^iabljf left to the Jury to decide, whether 

the 
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the Senje^ affixed to the different Paflaget, 
by the lnnuenio(ti be, or be not, fairly afBx- 

od 

t See the Direftion given to the Jury by Lordl 
Chief Juftice Kmyon^ in the Cafe of the Kingagainfi; 
Stockdatei tni alfo the Diredion of Mr. Juftice 
Bulkf^ in the Cafe of the Kins againji She Dean if 
SL Jfafb, 

It is true» that the Judges^ in their Anfwar 
to the fifth Queftion put to them by the Houfe 
of Lords^ refpeding the Cafe of a tlvrcatening 
Letter, fay; •' If they** fthe Judges) " could 
'* refort to, a Jury to interpret for then^ in thfc 
<^ firft Inftance, who fhall interpret the Interpraa^ 
•' tion^ which, like the threatening Letter, will 
*' be hut Words upon a Paper?" But, thefc 
Words of the Judges obvioujly cannot apply to 
the cafe of a General Verdili ; inafmuch as in that 
Cafe, the Words ''Guilty^'* or " Not Guilty/* want 
m Interpretation. Whereas, in the Cafe of a Spe- 
iial VerdiEt^ the Jury, when they find the Pa£ls^ 
muft find whether the Senfe of the Paper be 

the 
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cd to thcrn.' So that, in Cafes of great JDiffi^ 
culty^ the Judges leave to the Jury the find- 
ing of the Senfe ; but, where there are no In^ 
nuendoes^ and confequentljr no Difficulty^ Ju- 
ries are deemed, by thofe who would rcftrift 
their Rights, to be totally incompetent to dc-, 
cidc, whether the Publication be, or be not, 
a Libel! Every One muft be ftruck with thq 
palpable Abfurdity of this Dodlrine. 

the fame as that put upon it by the Innuendoes s 

iwhich Interpretation (it is true) is -' but Words 

••upon a Paper." It is therefore probable, that 

the Judges meant to point out a new Ob^ 

jeSion to a Jury finding a Special VerdiS, in thQ 

Cafe of a threatening Letter, in the Cafe of a 

Ubel, or in any other fimilar Cafe, if the Jury 

feel themfelvcs competent tt) decide the Law ; 

inafmuch as (according to the above-mentioned 

Notion) a Speciql Verdid, when there are Innu^ 

4ndoes^ requires an Interpretation of the ^^^ 

pretation, vfhich z, General Verdid obvioufjy docs 

not. 

Let 
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111 tmMetiitg this iiriporfant Queiliont it is 
jiropei' to recoiled what Sort of judges we 
have had in this Countiy, in former Times. 

In' the unfortunate Reign of King Charles 
the Pif ft, the Judges Wel-e irfked by the King, 
Whether he could, by Law, levy Sbip'^Money 
Without Confent of Parliament, in Cafes of 
Nece^ty. to which the Judges anfwered, 
that in Cafes ofNec^J/ity he could ; and they 
Very complaifantly added, *• And qf that 
*• Necefjity your Majefty is the fote Judgej' 

in the Reign of KingJ Charles II. Scroggs^ 
that infatnous Chief Juftice of the 'King's 
Bench, and all the other Judges, declaimed un-« 
der their Hands, ** T&at to print orpuhlijh any 
*' Nems book^ or Pamphlets of News 'Whatfben^erp 
^^ is illegal*, that it is a manifeil Intent to the 
•* Breach of the Peace, and they may be pro- 
•* GecdedagainftbyLawforan/7/?^^x/7'^Vi^/* 

f See Chief Juftice 5^r^jf^5'» Dir^iStionto tlic 
Jury, at the Trial of Henry Carr iot a Libel ; in 
M til 



€t 
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At the Trial of the Seven Bifliops, in -the 
Reign of Kin^ James the Second, that 
Wretch Mr. Juftice Allybone afTerted, t^at the 
Law refpedling Libels was as follows : ** I 
** think" (fays he) *' in the firji Place, that 
** no Man can take upon him to write againft 
** the adlual Exercife of the Government, 
*' unlefs he have Leave from the Government:^ 
** but he makes a Libel, be what he writes 
** true or falfe ; for, if once we come to im? 

peach the Government by way of Argur 
*• ment, it is the Argument that makes it 
** the Government, or not the Government; 
'* fo that, I lay it down that in ihtjirji Place, 
** that the Government ought not to be im- 
" peached by Argument^ nor the Exercife of 



the State Trials, Vol. IIL That Trial was in 
the Year 1680, and was therefore, feveral Years 
after the unconftitutional Adt.of Parliament fot 
regulating the Prefs had expired. 

'4 ihe 
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^^ the Government Ihaken by Argufnenf% be- 
•*^ caufe I can manage a Propofition in itfclf 
** doubtful, with a better Pen than another 
^^ Man : this, fay I, is a jL/^/. Then I laf 
^^ down this for my next Pofition, that n& 
^^ private Man C2Xi fake upon him to write 
^* concerning the Government at all^J"* 

In the Reign of King James the Second,' 
the Judges were of Opinidn, that the King 
might fufpend and difpenfe with Laws, by 
Virtue of his Regal Authority ; that Money 
might be levied for the Ufe of the Crown,^ 
without Grant of Parliament; that Subje<a& 
might he prQ/ecuted for petitioning the Kiilg; 
that a Standing Army might be kept tip irt 
Tim6 of Peace, without Confent 6f Parlia-^ 
ment j that it Was lawful to difarm the Peo^ 
pie ; that it was not illegal to require excefi 
five Bail, nor to impofe exceffive Fines, iior 



t State Trials, Vol. IV. ' . 

Ma to 
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U itAi£t £ruel and unuTufdi Buatifimmtsi unl. 
(wb»t would be almoft beyond Belief, if h 
wcwrnot recorded in the Bill of Rights f )» 
thut **Or^ts andPromiffs tfFinft and F#r* 
**Jut¥res" might I^^ally be made ♦* i^qra 
•*:my Qef»t0fOM wyu4gment tigmnjlthe T«rn 
**fons, upm wiwi tb«fam Vffrt to be kvieij'* 
Would it not then be iotoierable <o leavo to 
^ii4ies ;q^iKHn|ed hy the Ciown, to decide th^ 
FKte of Perfoot m^o stre accuied ? 

But we are t<rfd thal^ tfeeie. is % ^mt^^ 
DAmelf* if fFrif ^ Error, fo tite Bouft of 
Jtordi, 

Can it be ferioufly inpaat, to thraur upoa 
that Houfe fuch an odious Taik^ as that oC 
decfidiog the Fate of emxy uafoiftiuiate On* 
xninid in this Kii^doo^ ? Tbis would extend 
to aH Cafes of Febnyi and of High Txeafoip^ 
And I have aic^y given ^ Jnftance* in 

t K<St ill WilUam and Mary, SeT. ^ Chap. 2. 

which 
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which a Perfon may be indicted for HigH 
Trcafon for a PublicatioQ. Bd(ide$» how 
could it be |po0iblc to bring fuch a mutfipS^ 
dty of Trials to a Cooclufion in the Houfe of 
Lordst whco the iiiigk Trial of Mn H^f^ 
tings ftii} remains uiifiiu0ied» after havian^ 
been depeoding for ib fm^ Te^s. 

But to this Remedy by Wrk ff Errvr, 
there U another iofoperable Objec^ioii. Fbr, 
according to thb Syftem of. thofe .who Ofm^ 
pofed Mr. Fox*s Bill, if there be no Innu^ 
endoes, and if the FaSi ofPublicathn be either 
admitted or proved, tlvs Defendant oughts 
at aU Events (fay they) to be found GuHtyn 
It is alfo maintained, that the Matter ofLcpm 
may afterwards be difcuffed '^^ ih the Court 
*• from which the Record at Niji Prius was 
*• fent, in Courts of Error, and before the 
** Houfe of Lords in the Jernier Refoxt -f,** 



t See the Anfwcr of the Judges to the third 

i^ucftion put to them by the Houfe of Lords. 

Ko^ 
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!s[ow, all this iTimc (perhaps for Years), 
the Defendant is to remain in Cujiody \^ 
whilft the ^ejiion of Law is to be thus no- 
tably decided ; although, in the End, it may 
iurn out that there is no Criminal Matter 
whatever in the Paper publiflied ; and aU 
though the ^ury yfttc perfeStly convinced of iti 

at the time of the Trial ! 

However grofs this Abfurdity may appear^ 
there is a ftill more ftriking Objedion to 



f If a Prifoner be inn^cehty he ought to be ac^ 
quitted upon his Trial ; and uppn Acquittal, im^ 
mediafelyJif charged; for, by the Adtof the 14th 
George III. Chap. 20, §, i, it is " Enafted, that 
** cycry Prifoner who now is, or hereafter IhaH 
** be, charged with any Felony or other Crime, 
*' or as an Acceflary thereto, before any Court 
*' holding criminal Jurifdidlion, who, on his or 
^* her Trial, (hall be acquitted^ fhall be immediately 
*^ Jet at large in open Court/* 

this 
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this Remedy by Writ of Error j for, if t 
Defendant were to be condemned by the 
Court, to ftand in the Pillory for a Libel, and 
were thereupon to bring his Writ of Error to 
reverfe the Judgment ; he would neverthelefs 
(according to the .decided Opinion of fome 
.of the ableft Lawyers in this Kingdom) be to 
iland in the Pillory^ before the Matter could 
be brought to a Hearing upon his Writ of 
Error i for, the Writ of Error is no Super^ 
fedeasi or Stop^ to the Sentence of the Court* 
So that, an innocent M^hisfrfi to fufier, and - 
ifternvards to be found Not Guilty! So much 
^then, for this admirable Remedy by Writ of 
Error ! 

.But we are told that the Defendant has 
/another, and .a prior Remedy, namely, by 
demurring to the Indidlment. ** This is in- 
<* cident to criminal Cafes, as well as civil, 
*« when the Fa£l^ as alledged, is allowed to be 
*' true, "^but the Prrfoner joins Iflue upon 

'* fome 



♦' foftw Ptftti oj Lmo'vci the Indtldmetl^ \if 
*' which lie infifts that th« F«d, as ilate^» 
*• is no Felony, Trcafofi, or whatiiver th* 
** Crime is alkciged to be. Thus, for In* 
*• iiXDCty if a Mafft be iiidi^ed for fihnioufy 
•• ftcaling a Greyhound, which it is not F«-* 
•• lony to ^eal: in this Cafe the Farqr ifli* 
** di£ted may Jkmtr to the.Indi^ment j de* 
■*• nying it to b« Felony, thou^ he tQf^effei 
«• the A^ cf taking H f.*' 

A Defendant, therefore, in order to be pef<« 

mitted to try the Faint of Xmw upon T>mw^ 

reTt in this Cafe, muft, although he nev<»r 

ftok the Greyhound, begin by emfeging Smt'» 

felfarbief. 

In like Manner, a Man indicted for pub* 
linking a Paper charged to be a LAel^ but 
whidi Pap^r was no label, could not try thsA 



t BIackftone'» Commentaries, Vol. IV. Pages 
333 uid 334. 8th Edition. 

Point 



ha had :good R^afoi^ for^io^ ^h^i/tg: (hat 
jie mxr the, PuWilher.! : He ^would C9nfo* 
quent]y> be deprhed of trying; the; jpcf/wJ,^ 
Law Q^n Demurrer* •} 

. But it has b^a faid by thofe whp opght 
toha.ve^inoymi^etferjthzt if .a^;Man^.<aj^r^ 
to an Indidment, ^id the Law, is theveupOQ, 
adjudged to be againfl: \am; ^al Judgtfim 
will not be given, againft him j.but th^t he 
may ftUl be tried by a Jury, and that his 
having admitted .the FaSi upon Demurrer 
will not preclude the Jury from acquitting 
him, a& the Court will . not record the Coni* 
feffion^ Whereas, it is faid by IJawjcins, 
inhis Pl^sof theCjrown, -f " Thatin^cri- 
** tninal Cafes, ^ot papital** (as.for Jnflance» 
In the Cafe t>i Libel) " if the Defendant 
*' demur to an Indidment, &c. the Court 
,<fV »' 'J'. " ■ ■" .". ' ' ■' . ' : . ■ ' — I""!" ' .- -" 

:. . .:?t VoVJI. p. 471. 6th Edit* 

N " wUl 



- frhi* tef, i*'t!i« J»6*5»iS^al5^ llWdyi 

The humane Spirie df ifcc Ia^ df IBxtg- 

JWdgiWttat { md<^ndeiikiy of ^> 'Ihititth^Jry 
Plfit, the <?/^/W Jitry, M\ia'Mlf'\}Simi 

Setohdly, tfic B*// ^ry"wH<y¥ttay'W^ 
tlie l>^i/<*«/,'<iifief 'vdien the Pro6f «is' to 
Maftif 6f F*5? is' mfuffioiant,>r%hch<th«y 
^eem t Witf w to Be foHhe Dfefertcbiit. 

Thirelly, the Cdurf, ^Who -may-giknt iKe 
, ©fcfelidialrt a iV^ ^Tr^//^ whcT miy '»^r^ 

A Nrw-STm/inayljegtairtcd by the Gwirtir 
in the CiJki^CdnviBwfi fdr^if ^e Court 

think 
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4§aaib Ant Juftice- ha» not been dDneVtothe 
Defendant; it ftpfopor therf ttaivM^ be k 
ytuy if Msti^ion^ Btte>tf'«'j\jS!wi9^x6weie 

'tdic* that the Comd^ff^ in OphiikK^itotti 
tbc^ J9>f i t|ii« ilhoft Qitolenible^iAiUbrdirf 
«iig;k» iifHo«r> vkteliGe|;..tkit idi&DBfbndatit 
4n^A$ W ftnaUy found(G^mii0)>^('sbd%»Jca^ 
fital€lfir<»^ ev«filoio^ his 'Life)* ^dthooglVno 
lasfs than T^vtf' Mfeiii* namely: iM'yJp^ 
jNuy> ha4 upon ^ir^ Oa^s^ uiiaiS»A)tJfy 
yronMinoedt hiti^ U^toeet^ ; whk^ 'wouU\b6 
contrary t^ the firft i^rificiple« of t^e Lanr 

: Biit if th» Secandj^ry flioul(| aHa^n^ 
^ Difendanti tfa«ti, upon the fame-Bnikci. 
pies; ihit Court might grayM a ii^</;:br Kveil 
% fourth ttak. &» that, at thlfrRatci, ai 
Lord Camden judktoufly obfei«e4r>^3 -^f 
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-,. !«' Whmwet thc.Dftfcndarttk- %is Kfldb> 
jit<mfe*f-, '* iappcars in Per&mi ijpori dtter 
ffja/(^pLtaI oc inferior Cotmiiftioii, heiniQr 
j^iit -ritis Period, as well as at his ! AnrMgn- 
"viiienf, i^r any E^cepti^nsjtQ the.;lib< 
^^idiaahenn in Arreft or ,St(^ ofjudginevii 
.'* as for want oi.ff^cknf Certetiityfi iafet* 
.«.* tinglforth cieher:thte Perfon« the Time, the 
'f Flaoe« or the OfFent«; And if the:Ob* 
«* jed>t(tns\bef«»M the; whole Prpce^iiigs 
'« ihaU.be7?# ;^;-;b«* the Party tn^y-bc 
**ikdiihd again.** $o that uppQ a MotiQQ«« 
Arrefiof^udgmelnti the ,G<if»rf. may: decide on 
the Kegularity of the Proceedings and Hvbe^ 
iker there appears A CRIME fet Ibr^tin the 
hv^SiicagA or Informa^pn/and whether the 
UxM-^jufficiemfy charged. For, Jfj thfjrt 
be 1^: ^m^'e.,Micimtly. charged ■\3^ the 
Reeordf the De&bdanc , otight mt. io .'have 

I ■ I I ^' iii 1 ' » H^ \\ II I' I W 111 ' ■ I 4.i ■ 1 ' \ U ' li 

t BIackltpne*s Commentaries^ VoL |V. Owp, 
ft9tiip.375i ?thEdit^ .; 
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Jtt<%ment pronounced againft y rtithenupoi^ 
It is therefbre highly proper tlut^the Court 
Aould have this Rights as it is for the jii* 
fifontageoi the Defendant. \ ■ ' 

A Defendant is by Law'entitied to ^Itl^ 
feverdl Securities abov^ mentioned^and milft 
therefore be deprived of none of them. 
Whereas, in all Cafes where the Criminalitjr 
«>r Inndcence of a Defsndiont may happen tO^ 
turn upon Matter of Law; thdfe Perfons 
virho hold that the Fate of the Defendant^ 
muft depend upon the Decifon of the Courts 
would^ in Fad:, deprive him of One of his 
THREE GUARDS, and tbdt his BESTi 
namely, his Right of being tried, by hit 
I^eerst which is the Glory of the Englifh 
Xaw; of that V mojl tranfcendent Prroilegdt 
(as SlackAone *|- admirably terms it) '< whidi 
.(^ j:ny SidbjeA'can enjoy, or wUh for^ ;thal 

^yf^wpwii I 1 i ti wl^—^i— I > wmmm^mmmmmmmmmmmm I ' l i i | ^ ■ 

t Blackftonc's Commentaries, Vol. III. Chap, 
^i. p. 379. tth £(% ., . 
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« Iw tmuaft \» aAn^bcd ottlMc iat lib Fijop^. 
^^ tx> hiii L^kwny,^ ovhvi Poffoni. but bjn tke 
.^ wummm CoitfeH q£ iswtltfr o€ hk N)^|lkp 
*< bours and EquaJb. A CoaAitutiofi, ihat 
** J ms^ l»Miii«" (%& heV '* to. affieai, has, 
** iin4b9rPi(»ridmeeb £maed the }a& Libcxv 
^■tks Qi( tlu» Kaii«ni fca a kogSucctffion «C 

But* kniay be i^i4 that a EtefeniiaBt ha(i 
awetJhQifeiitrMG»»vik« ii^eveiy Cafe; for^tfaat 
wbtOi he is proi^cuhei b^r Infinmatkn, theie 
i» m GVtfpi 3^afiry ; to wkidil anfwcv, that 
£}r,that very RcafoB» it is ,tlM more tSM- 
^itl to ui^ld the Attthotiity of the Jw^ that 
ffitnains* 

Welhatdd alfii>« tiinenber, that it is v<tf 
tecefikiy for the Judges ia a Court o£ Law 
io\M.immhuttsyhvAthuzywyvim&» 'fiijt 
as,. . perhaps, 0n»o£^ moft escoollent Piurtt 
olthat admirable Inilitutiocu A great Lay. 
yer^ jvbpm I can ncv^ir think pf witbpvt Ve- 
neration, nor mention without B>ef|)<;0, th^ 

late 
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IttOel^id iM/bkn-tm^ ««dc an Obl«)r«atiMI 
upon the Law requiring Vnanimity in Juf ie9« 
ii^iieliimts tfaeilefult o£ great Wifiitom, fix- 
fMiieiioe, and ^tteiiti(ki. He iaid, that he 
hia^ fjfequentty obferrad from the C6Untt9« 
nfikecs of a Jury, 4hat the niajdr Pa*t <jf 
theni were carried away by a fudden ImpulfCft 
as it'weire,<fnMn^fomethiiig that was (atd^by 
Ate Witness or^-Coufiielj and that ^^f'* 
times tlidt Impi^eilioq was a woro^ Otkti 
l^t/tbslt he had obfervcd one or moire fenfi« 
Me (Men ^ipon the Jury (as it was Ukely 
fh^AouId beoot df iiieh a Nifmber) who 
mre mt ' carried away by 'fueh wro?g Im^ 
pf Mdion ; and that afterwards a right Vci^ 
A\Gt was brought in^ -which: proved/ that, as 
^c Majority of the J<ijy v$uld not brrog* in a 
Verdid *wlriaout the OofibttrreiiGe of the Teft^ 
ftie ^ more fenfiUe Men < had iby Argunoent 
bvought « ^ter the >othtrs ^ their Qpinton. 
5i«, thcrefbrr, was thsLgmi EiffeStj, that re- 
4 ^ fulted 
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/tilted from the Unanitmty whidh the Ijsfff 

' This Obrervation is o£ the more valise^ 09 
it cami from a Man. of theiirft Emioaice iti 
his Prof^^on; of uncommon Acut^^i^; 
Depth of Thought^ and Knowledge of iMan*-r 
kind. : 

Lord Hale, in his admirable BooJc of the 
Hiftory of the Cemmon Lawf^ ipeaking pf 
the furtdry Advantages of the Trial by Jury 
which he fets forth in detail, fajs, ;'* It,haa 
** the unanimous Suf&agc and Opinion of 
^* Twelve Men- -which carries in itfelf tk 
^« much greater Weight and PrepoQderation 
^* to dijcover the Truth of a Fadt than, any 
•« other Trial whatfoeven'* 

Thofe who contend, that '^ the Province 
•• of the- Jury is ONLY to try FACTS/* arc. 
neverthelefs obliged to admit, that a Jurf 
may give a General VerdiSt of Guilty, pr 

W I ■■ ■ ' "III ■■ I J ■ 11 i ill 

t Pagea6o. 3d Edit. 

Not 
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^ot Guflty, upon the whole Matter put in 
Iflue, •' if they pleafe to do it/'— If it be 
meant thereby, that the Jury may do it legal* 
\y I that is faying, in other Words, that the 
Jury have the 'Right to do fo. But, if it be 
meant that they cannot do it without ading 
illegally I then, why are they never punifhed 
for fo acting ? It is becaufe, by Law^ they 
cannot be punifhed for fo doing. The Court 
cannot punifli them, neither by Fine, nor 
Imprifonment : BuflieU's Cafe has completely 
£sttled that Point ; and it has now been at 
rtfl: for above an Hundred Years* They 
eahnot be punifhed by Attaint for acquitting 
a Defendant contrary to the Diredions of tho 
pourt or Judge. For, Lord Chief Juftice 
Vaughan^ and the Earl of Mansfield^ hzvt 
both declared, that an Attaint for the King is 
contrary to Law. 

There have been numerous Inftances of 

Juries acquitting Defendants, direftly contra^ 

ny to the Opinion and Direftions of thft 

O Courtp 
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Court, or Judge. Yet, no Court can touch 
• a Hair of the Head of any one of them. 

But perhaps we may be told, that, Al- 
though the Jury would aSt illegally^ by ac- 
quitting a Defeh^dant contrary to the Direc- 
tions of the Judg^, yet that, by Law, he can^ 
ntift punijh thtm. j Surely, no Man will fo 
Hiel the Law of jEngland, as to tell us, that 
i Jury has a leg^I Right to do wrong, a /egal 
Right to adl illegally, and to ufurp the law- 
ful Authority of Judges with impunity. The 
Comtnon Law of England is not a Law of 
Fdlly ; but a Law of Wifdom. It his been fo 
Confideted by Lord Coke^ Lord IIak% and by 
the ablcft Men in all Ages. Now, it is % 
tvell-known Maxim of the Law of England, 
that there is " No Wrong without a Re- 
*« medy :*' and confequently, that there can 
be no XJfurpation without Putiijbment. Thtre-* 
lore, as there is no legal Punilhment fdr a 
Jury in the Cafe that I have juft mentioned, 
i^ is a Proof that there is no Ufurpation, 

when 
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when a July fa)c? upon fhemfelv^s to db« 
cide upon Matter of Larjo^ lis W9U M iqpon 
Matter of 'Pa^. 

There is one Authprity ag^bft th« Piia- 
ciple of leaving to Jiiries the Dedfion 0^ 
MaUer (f Law upon the Generd IflUct of 
Plea of Not QuUty. which l^s ;7(ir Ifeen 
quoted by any df tl« Oppofers of Mr. Fox's 
Billi I 9iean no lefs a Man thim » Cbt^.Juf^ 
fid of ^Jbe King's Beiicb^ my Lord Chief Juf- 
fice Jefferies. For, upon the Trial of Ah^ 
^ernon Sidney^ who was tried for High Tita- 
fon, fqr a fuppofcd Confpiracy againft the 
life of the King, and for other Ads of 
Treafbn ; Colonel iS/i/^^ faid, ** They h?ive 
•* proyed a Paper in my Study of Caliguh 
*' and Nero I this is compafling the Death 
« of the King is it V Lord Chief Juflice 
jefferies then faid, ** ^bat I fliall telj the 
•* ^ury. The Feint in Law^ you are to tak# 
*« from the Courts Gentlemen. Whethef 

0« "theif 
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-•* there be PaB fufficient^ that is your Duty 
'" tbconfider+." 

And in the Gafc of the King againft Sir 
Samuel Barnardifion •f'-f-, this fame Judge ^ef^ 
';^ries faid to' the Jury, •* The Proof' of the 
?* I'hing itfelf proves the evil Mind it was 
^^doric with. If then. Gentlemen, you be* 
^* lieve that the Defendant Sir Samuel Bar- 
^' n^rdiftdn, did write and publijh W\ thefc 

*' Letters, 

,t See State Trials, VoK iii. ?• 805, 3d Edit. 

In the firft Year of William and Mary, an 
Aft of Pariiament pafled for annulling and making 
void the Attainder of Algernon Sidney, on JtccdUnt 
of the fudge's MifdireSlion to the Jury. Algefnctn 
Sidney wai therefore, unjujlly deprived of his Life 
by that slbomiriable Judge, * \ ■ ' 

• ft Estate Trials, Vol. iii^ p. 940, 3d Edit* 
' /fti" Let the Reader compare this Direftion of 
Judge Jeffipries with the Principle of Mr.. Fok^s 
LiM B\ily which is, that on every Trial, for thp 
making or publiftiing any Libel, the Jury mojf 
give a General VerdiSi of Guilty or Not Guilty 

upon 
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«« Letters, that is Proofenoi^h of the Words 
'*' malicioujlyt feditioufly zvA faQioujly^ laid in 
••the Information +." 

upon-the whole Matter in IfTue i and fhall not be 
required or, dire8ed, by the Court or Judge, to 
find the Defendant Guilty, merely on the Proof of 
the Publication, and of the Senfe afcribed to the 
fame in the Indidment or Information. 

The Reader will do well alfo carefully to com- 
pare that declaratory Bill (tiow an Aft of Parlia- 
ment), with Lord Chief Juftice J&»y^»*j memor- 
Ibk Diredlion to the Jury, in the Cafe of the King 
ifgainfi Stockdak^ a)5 taken in Short Hand by Jofeph 
Gurncy, and printed for Stockdale; pages 112 
and following. , 

t Lord Chief Juftice Jefferies^ that paffionaie^ 
and execrable Judge, clofed that flagitious Direc- 
tion to the Jury, in the following extraordinary 
Words ; viz. *• Thefe Men that carry Sheep's 
•* Cloathing, pretend Zeal and Religion; but, 
^* their Injides are Wolves. Th^y are Traitors in 
•* their Minds^ whatfoever are their outfide Prc^i. 
«* tences." State trials^ Vol. iii, p. 943, 3d 

Edition. 

6 There 
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Theve nsvtlr wu a. mow infunom Priiid* 
fUc, thaa that h^re hdi down by Judge ^^ 
feriesi namely, that " ^hp Proof if the Thing 
** itfelf proves the evil Mind it tras done 
•* with.*' A Principle worthy of the Man. 
Apply it, for Inilance„ to the Cafe of Horn" 
cide. poes the Proof of the Killing prove tljc 
^/VMind it was.4one with? Does it provf 
tbajt it was J^urderf This Priwciplc i$ 
equally execrable in tho Cafe of lakeh 
.. Thif v.ic4eo{: ^4 vn^uft Judge thi)s mifS^ 
rtSei thofe Juries. Bur there is no vootdkr 
<hat ^ ftiould attempt to take from thcQk 
their yurifU^ion^ Now, what is the Ai^u* 
ment that is urged in JuAiiication of (b Un<- 
conilitutional an Attempt. Why, nothing 
more but that common«place and thread-bare 
Argument, that ** Judges are better fudges of 
'* Xaiw than Juries,** To this I anfwer^ 
that a wiier and a better Spirit pervades thj^ 
law of England. Are the Members pf the 
jSauff ^ X^ords, jui geoqc^lf better fudges of 
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Fokts if La^, than the Judges? Uitquef- 
tlonably not. Yet the Law has fatd, that 
the Majority of that Houfe (though compara- 
tively illiterate with refpe^ to Law) may 
teverfe evtry Judgment of the Judges that is 
regularly brought bcfor t th«m to be revifed ; 
^d this, iijeti when the Judges are «»«»/« 
HMus up<Hi th6 Subjed. This Power of the 
Hottfe of Lord^ is not Confined to ea/^ Ques- 
tions (fuch as Cafes of Libel), but extends t9 
tfi^moft abftrufe, and complicated Qgeftions, 
te(^ieding Tenures, Inheritante, and Titltf 
to Civil iProperty, and to the moft d^cutt 
Pointt o{Lsit» that can poilibly be imaginecl. 
Why, then, has the Conftitution mode fuch 
Men) even up6n Jltib Qiidtions, Jkp^rior 
to the Judges } Becaufe the Conftitutioft, 
though it values great Learning mu^h, va^^ 
lues great Impartiality ^ refulting from Inde^ 
fentUmXt rtnore. Therefore, for the vary 
fame Rea^, has the Conftitutien ef Eng^ 
land given x» Juriih who «ie not (lUce the 

Judges 
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Judges) appointed by the Crown, that Spe- 
cies of legal Pre-eminence above Judges,- fof 
which I am now contending. 

Befidcs, Juricfs are not fo illiterate a? thc^ 
Enemies of Mr. Fox's Bill have been pleafed 
to fuppofe ; and upon any Indictment or In-^ 
formation for a Mifdemeanor, cither Party 
has, by Law, a Right to have a Special 
Jury-f io try t\iQ Iffue; as tt\^y be 4onc in 
civil Cafes. • 

. An ingenious Obfervatipn has been m^de 
by the prefent Chief Juftice of the Common 
Pleas; namely, that Ferfins aSling in the Ca^ 
pacity of Judges might be ignorant ^ of the 
Law : and he inftanced the Lord Maypr of 
London and the Aldermen, who ^tzs^Judgei 
at the Old Bailey ; and his Lordlhip ppint^t 
edly remarked; that according to the Prin- 
ciples of the Oppofers of Mr. Fox's Bill,^ an 
Aldermany vfhtn ading as a Judget was to be 

. ■■■ ■ III ■ I ■ II .1 . I n II ■— ^^aiM— M— I III ■ [ ■■!>■ 

t Aft 3. Ctorga II. Chap. 25. §. 15^ 

deemed 



deemed an in/alliik Oracle ofham% vA was 
to direSl the Juiy ; but that, if that fome AU 
liermaii happened to be himfelf upon a Jury^ 
he wjis then fuppofed to become immediate* 
ly inc$mpetent to judge of any Tubing but mere 
Matter of FaSt. 

l^wo of the great Principles » upon which the 
Liberty of this Country refts, are thefc* Firft, 
that the People ihall he bound fa^ no Laws, 
but'tkofepf their on»nmaimgi namely, by 
thofe only which Ihall firft have been con- 
fented to by their Reprefentatives. ijn Parlia* 
ment : and this is the Reafoa lor a Repre^ 
Jentafhe Conjlitution^ Si^condly, that thfi> 
jL^ws, when made:, fhall, upon every General 
Jffue, be interpreted by the Country alfo, ^kb 
Country \t\» Juries are. Take away fiom^ 
Ulie iPbople,. ptb^r of thefc two fundammtal 

A ■ ^-i. ■ I \ i I ' I - I ■ I 

t See the Word« in the CKARGfi to the 
Jiiirf^ abovcrilated. 
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Pillars of the Conftitution, and from thai 
Inftant the Nation is enjlaved. 
. We ought to be the more anxious to pre- 
ferve that incomparable Right of the People 
the "Trial by Jury^ when we confider its Ex* 
cellence, when compared with any other 
Species of Trial that has ever been eflablifho- 
cd in any Country. Compare it, for In- 
fiance, with the Mode of Trial iii our Ec^ 
clefiajlicdl Courts, or in our Courts of Equity i 
and the Contrail will be ftriking. 

In the Trial by Jury, the Examination of 
Witncffes is in Open Courts In the Courts 
of Equity^ and in the Ecclefiafticql Courts^ the , 
Examination of Witheffcs is in private. In, 
the Trial by Jury, the \VitnelTes are not only> 
examined, but crofs examined^ in order that the 
Truth may be brought out j and, in Cafes oi^ 
Contrariety of Evidence, the adverfe Witnef- 
its are frequently confronted^ Whereas, in 
1I16 Courts where the Proceedings of the Cu 
yil Law are adopted, the Witncffes arc exa^ 

mincg^ 
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hiikled w^on formal Interrogatories in writings 
which, as. Lord Hale -f* well fays, ** precludp 
** occafional Interrogatidns ; and the bcft 
*• Method of fearching and fifting out the 
•* Truth is choaked and fupprefTed.** ^ ^ 
The Expence of a Trial by Jury is greater 
than it ought to be, or than it need^ be, if 
Jpecial pleading were reformed i which Re- 
form would be an Ohjeft of the greateft 
Confequence, particularly to the poorer Pajjt 
of the Community • But, that Expence, 
fuch as it is» is nothing when compared to 
the Expence of a Suit in Chancery. I haye 
beard of one Inftance of a Difpute about 
Tithes, that was brought into the Court of 
Chancery to be fettled i it Was not a Qiieftion 
refped^ing the Tithe of Corn, Grain, and all 
other Produce of the Eilate, but reQ)eding 



t Lord Hale*8 Hiftory of the Common Law> 
P*255, 3d Edition. 
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the Tithe of a Part only of that Produce j 
namely, the Tithe of Hay : and what now 
would any one fuppofc, tipon a moderate 
Computation, was the Expence to the Parties, 
of deciding that narrow Queftion? It wa» 
j(as I am informed) only twice the Value of 
the Fee Simple of the Whole EJlate I So much 
for the Economy of a Chancery Suit. 

Now, let us compare a Trial by Juty> 
with a Suit in a Court of Equity, with re^ 
fpeft to the Deliiy. A Trial by Jury is, 
as every body well ichows, decided in OtiS 
Day. Are Suits in Chancery concluded in 
Dcys f No, nor in Months either. Suits in 
Chancery often 4aft (as the Trial of Mr. 
Haftings upon Impeachment, has lafted) for 
Tears ; and they fometimes laft from Genc^ 
lation to Generation* My Family had a. 
Suit depending in the Court of Chancery in 
Iceland, which {confidering that it was a 
Ciimcery Smt)vrM tolerably Jbon, ended; 
ibr^ it lafted only about tm and forty Yesut^ 

All 
3 



All the Parties died before it was ended t in 
fad, it never did conie to a Conclufion by 
any Order or Decree of the Court; for, 
though it had continued for upwards ot 
forty Years, it ended at laft by a Compromife. 
This is what is emphatically termed Cban^ 
tery Dijpatcb. 

This reminds me of a humorous Exprefl 
fion of a Relation of mine, the late Earl of 
Chefter field, who happened to be in Com- 
pany with a Gentleman who mentioned that 
he had lately bought a Spanilh Horfe, which 
was fo unruly that he overleaped every Fenc« 
about his Grounds ; and the Gentlemen faid» 
in joke, that he believed he Ihould be 
obliged to build a Wall round the Horfe to 
keep him within Bounds; but that, for the 
prefent, he had ordefed his Groom to put 
him in his Court. " I Ihould advife you to 
*« do better^,'* fays Lord Chefterfield; •• puj 
** him into the Court of Chancery ^ and I will 
^ warrant you he will never get out^ 

Lord Hale, in his Hidoiy of the Cqmmn 

Law 
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Law of England -f, fpcaking of the Trial by 
Jury J fays; *« And as this Method is more 
** certain J fo it is much more expeditious and 
** cheap ; for, oftentimes the Seflion of one 
•• Commiffion for the Examination of Wit- 
y neffcs for one Caufe in the Eccl^qfiical 
" Courts, or Courts of Equity, lafts as long 
" as a whole Seffion of Ni/i Prius, where a 
** hundred Caufes are examined and tried." 

Having explained fome of the Advan« 
tages of this incomparable Mode of Trial, 
I will now Ihew, that there is no Differ*- 
ence between a Trial for a Libel, and a Trial iot 
any other Crime, that can juftify a Judge in di* 
reding a Jury to find a Defendant Guilty mere- 
ly on the proof of the Publication^ and of the 
Senfe afcribed, in the Indidtment or Informa- 
tion, to the Paper publilhed. The pretended 
Ground for the Diftindion is, that, in the 
Cafe of a Libel, '^ the Whole Matter appears 
upon the Record y' and that therefore, the 
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Court can declare the Law upon the Matter 
fo appearing. 

Now, it often happens that a Part only of 
a Book or Paper publifhed is infertedi as the 
Lihel^ in the Indi(flment or Information. 
And it is admitted, that in this Cafe the Fart 
omitted may, when taken together with the 
Part infertedi totally alter the Meaning thtrz- 
of. As, for Inftance, if a Libel were in* 
fcrted in a Pamphlet, which Pamphlet was 
Vs^ritten for the exprefs Purpofe of reprohaf^ 
ing that Libel ; it is obvious, that if that 
libellous Paflagc only were inferted in an In- 
didtmeht, that the Court could not fee upon, 
the Face of the Recprdy what was the Mean^ 
ing of the Pamphlet from which it was 
taken; and confequently, could not judge 
from the bare Record^ whether the Author 
of the Pamphlet be, or be not, criminal. 
Therefore, to fay that in this Cafe, ^^ the" 
•^ whole Matter appears upon the Record^^ is 
palpably abfurd. I take for granted, there- 
fore. 
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fore, that when it is faid, that in the Cafe 
of 9 X^iie/, the w&ole Rafter appears upon the 
Record^ ii is niei^t, that it fq appears, when 
the Whole of the Paper publijhed is in the In^ 
idi(Sn^ent or InfQFmation ; and that when the 
JVbole Matter fo appears upon the 'Record^ 
then the Court c^n declare the Law upon 
the Mattw fo appearing. If this be what 
}s meant ; then it would follow, that it would 
dq)end upon thie Special Pleader who drawf 
the Indidtment pf Information (or «veii upon 
his C}erk) to decide, whether the Matter of 
Lamp ihpuld l)e determined by the Courts o|; 
by thu "^ury y namely, by putting in fuch 
Indidment or Informatipn, the Whole or g 
Part only, of the Paper publifhed i whicb 
is, I think, as prepofterou§ ^n Idf^ a§ any ( 
ever heard I 

But I will demonftrate, that i|i thp Cafe 
of a Libeh it may often happen, even wherft 
the Whole of the Paper publijhed IS upon tb^ 
Record I yet, that the Whole Matter is NOT 

upon 
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l^« fi« Kecotd. I will fuppoie an Hani* 
i^/ to have teen 4iftributed in the Streets of 
Lotidon, by the Defendant ; and that that 
Fad 16 not denied hy him. I will evea Cup* 
pofe 4^t d)e Defendant hrings «9 Witn^t 
St his Trifil j but, that he refts hii Dsfenc« 
entirely upon the Cafe as made put by tbofe 
wlio oondtu^ the Prtfecutwn, And let tas 
ittf>po& that the Han4''ttU io fet for^ in the 
liididment or Ii^rmation, i»« iworded 94 
USUms, vidtMeet: 

f^tO TH£ ENEMIES OF PaPERY. 

** Now is the Time for you to do Juftictf 
^ to yourfielTes, by taking up arms ; zsxA by ' 
¥ ^ghtlng, like brave Men, the Enemiec of 
«* ihe P^^oteftant Caufe.** 

(Signed) 

« A TRUE PROTESTANT.'* 

This would appear upon ^e Face ^ the 

tkcerdt to be a mxA/eMtiatu Paper; inaf<* 

Q^ much 
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rAuch; as it calls upon a certain Defcriptioii 
of the People^ namely, upon the " Enemies 
*' of Popery j^\ to take up Arms; and tbat^ not 
for any legal Purpofe (fuch, for Inftance, as 
fupporting the Civil Power); but for the 
Purpofe of ^^ fighting the Enemies' of the Pro^ 
'' tefiantCaufer^ 

The obvious Meaning, therefore, of fuch 
an .Hand-bill vvoiild apipear to be, that Pro-, 
tcftantis .were, invited to deftroy Roman Cat 
tholics ; which is no Doubt as wicked, and ad 
infamous a Thing as can well be imagined. 
That is to fay, it is a Solicitation to commit 
fuch fcandalous and atrocious Ads as ^werc 
coniraited in the Year 1780, when the Cha-* 
pels of the Roman Catholics were deftroySdj 
the worthy Sir George Saville's Houfe wa» 
attacked; when Lord Mansfield's Houfc ^tas 
burnt down j and when London was fet oa 
Fire in feventeen Places in one Night. 

This then, is the Meaning of this Hand- 
bill, a§ it- appeajrs upon the Pace of the Re^ 
. . t cord% 
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t 

cordi and this would be^ if poflibk, ftill 
more clearly its Meaning, if it (hould come 
out in Evidence at the Trial, that it had been 
diftributed in London, at the verySime that 
thofe Enormities were committed. 

But, let me now fuppofe another Cafe; 
namely, that the Witneffes called in Support 
of the Profccution to prove the Publication 
of that Hand-*bill by the Defendant, were to 
prove, that at the very Time when the Copies 
Qjf that Hand-bill were diftributed in London 
by him, it was known there, that a Popijh 
Prince had landed in this Country, and was 
in the Heart of the Kingdom, at the Head 
of an Army, and was advancing towards the 
Metropolis, to overturn the Government, to 
wxeft the Crown from the Hanover Family, 
to eftablifh Popery, and to deftroy the Con^- 
ftitution and Liberties of this Nation. And 
liich a Cafe, it is well known, did adually 
exift, when the Pretender was at Derby in 
f he Year 1745. 

CLa 6 If 
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If £uchaFa<^, for tvkfkzttce, &ouId comf 
out in Evidence np0n the 'trial; pray what 
would tien appear to be the Meaning of thit 
identical Hand-bill f Why, a Meaning q[uittf 
oppofite to that which, mahout this fnairol oHd 
ext$:iofic^ ^ lEkaidence^ it undoubtedly^ woi^d 
have* 

^ little, then, is it true, that tke 'mht^ 
Matter is upan the Record*^ that it is manileil 
that in the Cafe I have put, the CrimiHaUiyi 
or Innocence would entirely depend upon ^* 
WaSt which is NOT upon the Record. 

Now, as it is obvious, that no jttji a»d di-^ 
$^vt Inference (f Guilty cm be drawn from- 
what appears in the Indi<5lment of Irllbitoa-^ 
tioni thcra being Circumftances ejhntidl to- 
the Guik or Innocence which do not fo ap- 
pear. It confequently folio ws> that in the 
Cafe of a Libel^the Criminality or Innocence ot 
\ht Paper, fet forth upon the Record as the- 
JL,ibel, is NOT (as has been moft erroneod^ 
maintained) an Inference of Law. from the 

Records 
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Record ; 6Ven in the Cafe wliere the v^JSr of 
fi(4 Papef IS upott die Recorc^ and " ^6eri 
** «<? Evidence is ghen for the l^eftnJkni^*^ f 
^jttheTrtal. 



^^ 



f The above Ohfcrvation fhcws, how exceed- 
ingly ilUconcetved the firft Qucftion was, that was 
moved, by the Cbirf Jufiict of the Kin^s Bench, 
to be put to tht Judges ; videlicet : ** On the Trial 
^of an Infmrnthn^ Oft Indidment for a Libd, h 
•^ the CthmnaUtyin^Ifmecente^ of the Ps^r fet forth 
^^ in fuch Information or Indidlment as^ the Libels 
^* Matter of FaS^ OR Matter of Law^ where n§ 
y Evidence is ghen fer the Defendattf'^ 

That Queftion puts the Cafe of ^« m Evkkna 
^^ being ghm fer ^ D^eninnt%'* a»^it therefefe» 
neceffarify Itk the Defendant wkhoirt Juftifiqu 
tion; totally foigetting> that the Deftndsmt may 
iuftify himfetf ly Argument^ or by trefi^xanumng 
the Witnelfes for the Prcfecutioti, w even by 
FaAs that may come out upon tjieir Ennndndtim 
in chief I 

To 
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It is well faid by Lord Hafe, in his Hi£^ 
tpry of the Pltfas of the Crown f, that ?* it is 
^'* the Mind that makes the taking of an- 
*' other's Goods to be a Felony ^ or a ,bimc 
** Trejpa/sonfy/* No doubt, the Intention is a 
principal Confideration: and .what .a.Man^ 
Intention is, when he does an A£t, is a pure 
Matter of FaSl^ and, not Mattpr oi Law. 
As for Inftance, a Map goes tp a Horfc- 
dealfr tq |?uy a fjorfjj^ but defines iirft to try 
him, for a fliort Time ; however, as foon as 
hje is- upon his Back, he rid^s away, full 



To alk whether the " Crimnaliiy or Innocence 
^ of the Paperr be " Matter ofFaa/QR Matter of 
*f Law;** when it i§ obvioufly w/^&^r, but a Com- 
plex ^uejtion of Law AND Fad; is very much the 
feme, as if any perfon were to alk a Chymift, 
whether J9r<iy} were made of Copper OR Zinki 
whereas it is pot made .entirely of either^ but is a 
Compound of BOTH, 
t Vol i. p. 508. 

Spefd^ 



Speed, and does not -return* The Hcrfq* 

^dealer thereupon fends after him, rakes him, 

&hd indidks hitn for ftealing- the Horfe. This 

Man, upon his Trial, does not deny his 

* having gone away with the Horfe j. but, 

juftifies htmfelf by faying, he had no Inteti-- 

/ft?;? tofteal him; for, that i&^ did tt^ run 

away with the Horfe, but the Horfe rin 

away with him* The Criminality or Inm^ 

eehdej therefbre, of thai M^ depends ctt- 

tirely upon that naked Matter oflPaSt. 

^ > There w&s a remarkable Cafe, of a Man 

' who wais tried, fome Years ago, at «Eaft 

Griiiftead for a S^^r^ii^ryf, before Mn Jyf* 

tice Afhurfti Mr, Erfkine was Counfel for 



t The Definitioil of a Burglar^ as given by 
Lord Coke, in 3d Inftitutcs, (p. 63, 4th Edit.) 
and by Blackftone, in his Commentaries (VoL 
iv. Chap; 16, p. 224, 8th Edit.) is, ** He that^ 
^' by Nighti breaketh and entereth into ^ Man- 
?* fion-houfe, pith InUntto cmmit a Ftlmg^'^ •^•• 

the 
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Hhe f^nfoOir. The Fa£fs weM afi «dinitte^ 
except the fe^ious i«^«ri (Vt the Ms^ 
ia^ed, that his Inttntkui in catering tbd 
Hoofe, was to r^fiuejbm QopJs ^^ispwnt 
T)mJvu7* fiot^huQi^to dodde i^on tb4 
Matter o^Z^awj found all the Ftf^ in * 1^ 
ml V^d^i and amongft ihr r^ft* i^t«4 
ia their Specia) Ver4ia;» «r a JP00» tb« 
Btt^ion of the Man in ^tc^w^g iths 
Ifauiei oameljTj «h4t It was^ ^« ^ ft^^ ^ 
«• Goodf'^/* 

fha i0en^> ^mg^hm, \mxig Mmtf of 
F«^» is' M^ wtthki 4»e Proviiic^ of thi 
^i^eA, «wn aflcofdkig to itie FfinciiJes ot 
i|>ofe who opftofed Mr. Fo^c'f Billj €ar» 
they have not ye f contended that Fa^s are to 
he decided by my Lords the Judges. 

"The forging of a Will, a Bpnd> a Note of 
Hand, or a BiH of Exchange^ .is .9 capital 

:t Tl^ XMlt is 6m4 tin . Mc ;£dftine's At^i* 
ment in^Suppflic «f4bc Rj^tsjof Juiitcs. p. aa^« 

Offence. 
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<Mfenc6j ' Now, when a Man is indided fot 
•forging a BUI of Exchange^ for Ihftance, and 
th^wbole Bill is fet forth verbatim in theRe-i^ 
•cord, it is left to th^ Jury to find, whether the 
-FrifencT be, or be not, Quiltyi although the 
Jury, before they can bring in a Verdidof 
Guilty f muft be convinced not only of the 
Fa&r namely; that he forged ; but that the 
^bing forged y9%$^ in the Eye of the Lmo^ z: 
Bill of Exchange. So. here then, the Jury 
decide both Law and FaSl^ although th^ 
y^hole^W of Exchange is upon the Records. 
It is therefore, not tabe endured, that a 
different Pradlice ihduld prevail in the Cafe 
of Libel. 

' The prcfent Chief JuAice of the King's 

Bench holds, that '* t&e Province of the Jury 

•^ is ONLY /(7 try FACTS/' and the witb^ 

drawing frpm the Jury the Decifion of the 

Queftion of Libel or no Libeh is perfedlly 

.confident with that Principle.— But, ho^ 

« will he, upon bis Principles, njaint^in his :. 

. R: Cmjijlency 



Conjjiency in having, in the Cafe of the Utng 
againfi Stockdale^ dircded the Jury tojUdgt 
upon the Point '• Whether the Defendant^ 
•* who was charged with having publijhed the 
«' Pamphlet, did publijb it f V What, in the 
Eye of the Law, is or is not a Publication, has 
often been made a Q^eftion ; as it was in tht 
famous Cafe of the Seven Sijhops^ who were 
tried for prefenting a Petition fo the King ; 
and as it was alfo^ in the Cafe of Fitton and 
Car W, who were profectited for a LibeL 

*ii*— — ill I ■' 1 ' 'P'-'l ilif ■■■I ' II . 11 . n ■■'■III I .1 ■ I , 

t See the Trial of Jcrim Stockdale iot a Libd, 
taken in l^hort Hand by Jofeph Gurney> and 
printed for Stockdale, p. iij. 

It ^' On Inforxnatioa againfl: t;hem for writing^. 
^* printing and publiihing^ a Libellous Narrative 
•* and Play called Pluto fyrens of the Lord Gcrrard ; 
•* Cor was agreed to be Guilty of all the Play; and 
^ the Evidence againft Fitton was only, that two or 
•• three Copies were found in his Chamber^ which 
^*per Curiam is no Publication without difcourfing 
*« it, or Delivery of it out, and he was acquitted;*^ 
See Keble'3 Reports^ Part \u p. 502. 

If 
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. If a Man were charged with having pih^ 
lipid a Libel upon another, by making an 
Affidavit in a Court of Juftice, or by prefent-. 
ing a Petition to the Houfe of Commons, or 
l^y writing and (ending a private Letter to ai 
Friend; or were charged with having /»^-» 
HJhed a Libd upon a Servant, by having given 
» Charader of him in writing; will the 
Chi^ Juftice pretend to fay, that it is there 
no $^i/fon f^htm^ whether the Thing writ« 
ten wei!^ or were not, publijbed? Such a 
Queftion of piw arifesy I maintain, in every 
fdjfible Qafe (f Publication^ without exception j 
although jb moft Cafes, that Queftion of 
Law is very eafity decide4^ Why then, did 
the Chief Juftice of the i^g'$ Pench leaves to 
the Ju]?y, in the Cai^^ of ^tockdale^ to deter- 
mine that Qijeftion pf XiJW^ if it be " the 
« Province of (6e Jury ONLY to try 
•« FACTS?*' 

Buta even in the Cafe where a Jury vom 

luntarily part with the P^cifioa of the Law 

R * ta 
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to the Court, they ftill do it in fuc6 a Way, 
as to rejerve to thertifclVes the Finding iff the' 
FerdiSi; as clearly appears from theF^r^iof a^ 
Special VerdiSi^. The Jury, in that Cafe, ^ 
fkrft find the feveral FaSls fpccially, and then^ 
lay as follows, videlicet; ** And if^ upon 
^* the Whole Matter aforefaid,inForm afore-- 
'• faid founds it fhall feem to the aforefaid 
^' Juftices, that'' [ftating the Queftion of 
fauw upon which the Jury doubt] ** tben^ 
^^ the Jury aforefaid ^nd upon their Oath/ 
V* that the faid Defendant is Guilty of •* [Hat- 
ing the Crime] : ** But, if^ upon the Whole. 
*• Matter aforefaid, in form aforefaid found,- 
" it fliall feem to the aforefaid Juftices, 
«^ that- [ftating the Queftion oi Law, as 
aforefaid, upon which the Jury doubt] ; 
^\ then, the Jury aforefaid Jlnd upon their 
*f Oath, that the. fajd Defendant is Not 
« Guilty oP' [ftating the Crime]. 

" w.ii W i II I ' " ' "" * " " ■ ' ' " ■■■■■ m ill 111 I II n 1^——^' 

t Sec Lord Coke's Eiitries; jp. sot. i. '*' 

* '' ■■ So 



r 
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So that in the Gafc of a Special VerdiB^ 
the Jury aflk the Judges Affiftdnce as AJJeffhrs^ 
upon thofe Points of Law only^ refpeding 
which they doubt. ' 

Suppofe, an Indiftmcnt to be preferred 
againft a Man iot forging a Bill of Exchange^ 
the Whole of which Bill is fet forth in the 
Inditftment. Now, there are two Points of 
^/srw which arife in this Cafe; either, or both,' 
of which may be the Subjedl Matter, upon 
which the Jury may pray the Opinion of the 
Court, in a Special VerdiSt. The Jury may^ 
either j£^^ the F^r^^ry j arid pray the Opinion 
of the Court, whether the Thing io fprgecl 
be, or be not, in Law^ a Bill of Exchange^: 
Or elfc, the Jury may fnd that it is a Bill of 
Exchange ; and pray the Opinion of the 
Court, whether, under the Circumftances of 
the Cafe, it did, or did not, in Law, amount 
to a Forgery. 

Therefore, the Jury leaving to the Court, 
^iier Point of Law at their own Option is a 

clear 
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clear and deroonftiativc Proof, that if the 
Jury think fit, they have a Tiigbt to decide 
upon BOTH. 

I will now ftatc an Argument which is de« 
cifivc upon, the Right of Juries, to determine 
Matter of Law^- as well as FaSis^ Black* 
ilone^ in his Commentaries 'f, lay$, that 
♦* it is a fettled Ruli at Common Law» that 
♦• no Counfel ihall be allowed a Prifoncr up- 
^* on his Tml^ upon the General Iflue, in 
•* ainy Capital Crime, nnlefs fome Point of 
♦' Law fliall arife proper tp be debated*** 
AikI Hawkins %s the fame Thing, in his 
Pleas^ of the Crown •f-'f-. The Law has how« 
ever been altered by Statute •f++, with re* 
iped: to High Trcafon, and MifprijGon of 
Treafon. If the Prifoner be a poor Man, 
and cannot afford Counfel, fuch is the hu« 

t Vol. iv. Chapter 27, p. 355, 8th Edition, 
tt PJ\gc 400. 

ttt Ad of 7th awi 8th WilUam UI, €h»p. 9^ 

mane 
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Tnaflc Spirit oflhc law of Englanct, diat the 
Court muji ajjign him Counfel, who will zQt 
for him gratis ^ and argue Points of Law be- 
ibrc the Ji^j^* As, for Inftancc, if a Maik 
^V€M indii^ed f of forging a Bond^ which is a 
i^kpital Offence i and if a Qudftion of haw 
wctfc to arife at the Trial, whcdicr the Bmi^ 
<he Whok of which is in the Indidment^ be, in 
<be Eye of the Law, a Bond\^ or not z in fudi 
Cafe, the.Counfel for the Prifbner muft ar« 



^ t The Judges, in their Anfwcr to the firft 
Queftion put to them by the Houfe of Lorcjb, 
fay, that " the very few Particularities which oc- 
•• cur in legal Proceedings upon Libel, are not 
^ peculiar to the Proceedings upon Libel, but dp 
•* or may occur in all Cafes, where the Corpus 
^* deUSi is fpecially ftatcd upon the Record/* Ac* 
cording to this Rule, fo exprefled ,• the Cafe of 
Ubel^ and the Cafe of the Bond^hovc put, do 
(at leaft in Principle) agree ; inafmuch, as iofk 
^te^oJT may be, * upon tkt Record.*^ 
I gue 
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guc that Point of Law before the Jury ; buf, 
upon Matter of FaSi^ the Prifoner*s Counfel 
is not entitled to be heard* Now, fince it iis 
(as Blackjione and Hawkins ftate) ti fettled 
Rule of Law t that Counfel, who cannot fpeak 
upon the FaSis^ QxovAA neverthelefs be al- 
lowed a Defendant, exprcfsly for the Pur- 
pofe of arguing the Points of Law before the 
Jury ; I appeal to the . common Sienfe of 
Mankind, whether that Rule of Law is not 
a demonftrative Proof, that Juries have a 
Right to decide upon Law^ as well as FaSi. 
But it is faid by fome Perfons, that the 
Jury are *^ to compound their VerdiSl of the 
'•* Fa^ as it appears in Evidence before them^ 
^* and of the LAW as it is DECLARED tq 
•' them by the JUDGE ;" which is as much 
as to fay, that Arguments of Counfel upoi^ 

Points of Law J though addrejfed to the Jury. 
Ve not intended iox the Jury, but are only in- 
tended for the Judge at the Trial, the J^wry 
being to take the Law from ISmr.zs if it 

were 



were poffible, that the Law (hould intend, that 
Counfel fhould addrefs thcmfelves io, Twelve 
Men, when it is meant that they Ihould be 
heard only by 0;?^ ; and that One, not even 
one of the twelve ! If thefe Arguments about 
Law, were only intended for the Judge y he 
would notfuffer the Counfel to addrefs him- 
felf to tbe Jury ; but would do, as Lord 
Mansfield did, in the Cafe of the King 
4igainjl Home, when his Lordfliip^^T^/f'^Mr. 
Horrify who was beginning to addrefs the 
Jury (not upon a Point of Law^ but) upon a 
mere Point of PraSice. For, as foon as the 
Information was opened, Mr. Home addref-* 
fed hinifelf to the Court, in the following 
Words; 

" My Lord, with your Lordfliip's Permif- 
*' fion, I believe it \% proper for me at this 
^ Time, before Mr. Attorney proceeds, to 
•* make an Obje<aion, and to requeft your 
^ Lordlhip> Dccifioa concerning a Point of 

S *^ PraSticf: 
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^* Pra&ice in the Proceeding of this TnaL 
" Have I yout Lordfliip's Leave ?** 

To whkh Lord Mansfidd faid, ^^ Cer^ 
** tainly.^^ Mr. Home then addrefled him^ 
felf to the " Gmtlemen of the Jury."^ Upoa 
ivhich Lord Mansfield interrupted him and 
faidji *« Not to the Ji^ry.— You are to addrefs 
*♦ yourfelf with refpedl to the Re^larity of 
. ^^ a6^ Proceedings^ to Jlfi? +•" 
. Whereas, on the contrary j , when Mr. At« 
toney Gen^eral Hburlow^zti^ Mr» E^rne who 
pleaded his own Caufe, came to argue., the 
point of Law before the Juryi namely* 
trhether the Paper publifhed wa^ or was 
Aot,, a Libel (for, the Publication was.admits* 
ted) ; thofe Arguments about Law were (sf 
they always are,, in like Cafes) addrdflfed; to 
the *« Gentlemen of tb$ y.uty /* and the Judge 
did notc^ilMr. Attorney General, ok Mr^ 

t See ^eTml df John Hten^ Elq^ ultenr 
«0qA0«Kiii by 'Mr. Blanchard^ p. 3. 



Hbmff to order for fo doing. Neither did 
Lord Chief Juftice Kenyan, in the Cafe of the 
King againji Stockdale, nor Mr. Juftice Bul- 
Icr, in the Cafe of the King againjl the Dean 
qfSf. Jfaph, interrupt Mr. Erlkine although 
he argued about Law when he addrefled the 
Jury. 

In the Cafe of the King againfi Hornt 
above-mentioned, Mr. Home's Defence was, 
that the Troops bad been guilty of Murder. 
Mr. Attorney General Thurlow in reply, ad< 
dreffihg himfelf to the Jury, faid, " Gentle- 
^* men. The Matter of the Libel is this.'* 
He then ftated the Advertifement, and faid, 
*• Let us fee what is the Nature of the Ob- 
*^ fervation he" (Mr. Home) " makes upon 
*' it : in the firft Place, he fays, that I left it 
** exceedingly fhort; and the Objection to 
^* my having left it ihort was limply this, 
^ that i had ftated no more to you but thist 
^ that the Libel imputed to the Conduct of 
** the King's Troops the Crime of Murder^ 
S3 lihted, 



€€ 
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'* I ftated it as imputing it to the -Troop^^* 
** ordered as they were upon the Public *Ser- 
*' vice, and imputing to that Service the 
'** Crime and Qualification of Murder, was 
** an Expreffion fcandalous and fcditious in 
itfclf, refleding highly upon thofe Troops; 
rcfleding highly upon the ConduA of 
them; refledting upon them to all the PUV" 
** pofes and Conclufions this Information Jiates ; 
** but it feems I did not argue it fufficiently ; 
** I confefs very fairly, that to argue fuch 
*' Propofitions as thofe according to that 
«* Gentleman's Notions of arguing them fuf- 
•* ficiently, is far beyond all the Compafs, 
•' all the Talents, and all the Abilities that I 
<* have in the World ; / cannot /peak four 
•* Hours, in order to demonjirate to Tou^ that 
«• ta:?^ing People with the Crime of Murder^ 
•^ and taxing the Condudl of thofe People 
«'* with that Imputation, is z fcandalous Libel 
" upon thofe meant to be reflecSed upon. If 
•• there be a Man, a Profeffor of Language, 

"of 
3 
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^'of better Talents than myfelf, who can 
•' expend four or five Hours upon enlarging 
f^ thofe Matters, I don't envy him, or his 
*• Abilities ; if I did, my Lungs would, not 
** even go through itj but I truft I havfe fuf- 
" ficiently demmfirated that Fropqfition.^^ 
•• Now, upon the other fide, what is the 
** Kind of Anfwcr that is made to this ? To 
*' prove that it was Murder, afferting that it 
•• was Murder over and over again ia the 
<^ Speech, as a Palliation and Defence of the 
*' Libel *, but he fays he is to prove that it 
«* wtf/ Murder/* And again, ** I will never, 
•^ fo long as I live, accede to this.^r ^ Fropo* 
^^ fition of Law^ that a Man fhall be at Liber- 
** ty, • in a Liiel, to charge, you with the 
*« Crime of Murder, and when indidled for 
V that Liiel, or otherwife brought into Judg- 
f • ment for it before the Court, he fliall put 
*' you to prove it not Murder; I never heard 
«* of fuch a Propofition ever being ufed in 
^^^ any jPlace under . Heaven ; there is not a 

'* Maxim 



^ McMni of Land to be fetched from vtsif 
^ Cottntiyv or of any Age like it*** 

The Attorney General having thus addref* 
fed the Jnry upon the Point of Law, i% a ^ff- 
reB AdmiJ^on on his Part, that the J my moas 
tompetent to decide it. But it is <aid> that the 
yury, in cafe of a Libel, when the whole of 
it is upon the Record, has no more to do with 
the Decijian of the Law^ than the By^Jianderi 
in the Cotirt^boufeir^ox the Sake of Argu- 
ment, be it fo* Suppofe then, that that At- 
torney <>eneral had addreiled this identical 
Speech aidut Law^ not to the Jury ; but to 
thofe, who according to this new-fangled 
Dodlrine, had as much to do with the Point 
tf'Lam as the Jury had; namely, to the 
By-jianders in the Court-houfe. What 
would any body, in that Cafe, have thought 

of this learned Attomey General ?— Yet, irt 

« 

what RcfpeA would it have been /»(?r^abfurd 
for \Sxti to have addrefled this Speech about 
La'm to the By^Jtanders^i than to have ad- 
drefled , 
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^tteffed it (as he did) to the Jmy^ who, 
cording to diis ffaraoge Suppofition, had m 
mtn^e Right to decide upon Matter rf Lutrn^ 
than the Gentlemen and Ladies who wen 
prefeiM: at the TriaU or than the M^b Mtbi 
Street? Under the abfurd and prepi9ikit>u$ 
SuppofitioQ, that *' the Province of the Jury 
^ is only to tty FACT^i"^ hi& ConduaL wa» 
wild^ and ^ctravaganfr. 

. Bitf knowingphith: to be a Man^of a fhong 
Us^rOamimg^ and of the greateft Ability^ J 
mufl^ofcoiifife, endeavour to recoocitehisiCon'* 
4u&v at leaft with Common Senje ^ and I muil 
tfiearefore fuppofe, that he addodSKad ^ Jui^ 
about Law in the Cafe of the King againil 
yix>rsi^%.he€ai^ beknem that it was within their 
Province to decide upon Mater of Lofm^ 
upon the General IfToeor Plea of Not Guilty i 
as^ weU aa to decide itpaa Matter, of Fz£tu 
Ile.theffeforc aded mfelp and juJidoi^ in 
addcdOBng the Jury in the Manner that he idid* 
In anAvecto thig^ cbjaay poffifafy; be £ud; 

that 
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that the then Attorney General adcd only 
is Counfd^ in the Cafe of the King againft 
Home ; and therefore, that it is unfair to urge 
%vhat a Man fays as a QounfeU as an Argument 
vpoti this Subjed. But I do not fo urge it 
(although I do not admit, that an Attorney 
General profecuting a Man ex Officm ought to 
be confidered merely as a Counfel) ; I do not 
tcmfider what he faid when he argued the 
Paint (f Law before the Jury i nor whether 
his Pofitiohs were right or wrong; nor whe- 
ther his Arguments were good or bad ; but 
the ^^ Pomt I i;nean to urge is, that in 
whatever 'Manner he may have argued the 
Point of Law^ his having argued it at all 
before the Jur}%' is a clear Proof thzX ho 
deemed them competent to decide it. 

Mr. Attorney General Pratt (now Earl 
Camden), and Mr. Attorney General De Grey 
(afterwards tx)rd Chief Juftice of the Com-*^ 
lAon Pleas), purfued the fame conftituticxnal 
Line of Coiidad:, when they rdpedlively pro- 

fecuted 
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fecuted Dr. Shehbeare and Mf. Woodfidli 
ii$ Mir. Attorney General Thirkw did in the 
Cafe oifDxQ King againft Home. 
. In fhort^ j^ is an eilablifhed Pradice, that 
the Q^eftion of the Criminality or InnocekcB 
of a Defendant, is argued before the Juty; 
and that^ as weU in the Cafe t>f Liiil^ aa 
in W/ other Cafes. 

V But fome Perfons have a moil curiofus Sf(* 
ieui upon this Subjed:. Thejr hold in the 
fcfft Place, that •• tie Jury is ONLY /a try 
<* FACTS/' Therefore Arguments refpeding 
Law (according to them) are improperly 
addrefied to the Jury. One ihould fuppofe, 
chat thofe Perfons therefore think, that thofe 
Arguments of Counfel about Law are imend-* 
td for the Judge who prefidet at the Trial. 
No, by no Means: for, thofe fame Perfons 
are of Opimcm alfo, that it is not for a fingte 
Judge, fitting at J>fifi Prius^ •* to difcufs 
" the Nature of a LibeU" nor to *• comment'^ 
ihcreuppn. The Judge^ therefore (upon 
T thofe 
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thbfe Principles) /i&i7j no more io do with Law^, * 
whilft he.i$ fitting as a fingle Judge at Ni^ 
Prius^ than the Jury has. And therefore, 
tkofe Arguments about Law arc intended 
neither for y«d^^ nor y^r^f/ 
^ . Cotifequmtly, all the learned Arguments 
of (Soiirifel At thfc Trial (according to xh^ 
extraordinary Opinion of thefe Men) arc by 
the-Law^ intended only to be wajied in Air^ 
or elfe are intended for the Confideration and 
Information of the Judges , in : ^^«wj/?^r 
HaUi who arp not even fireferU at the Dif* 
cuffion ! 

. Another Angular Argument has been ufed 
upon this Subjcdl ; namely, that the Words 
i^ agaihji the Peace of the King^^ in an Indi<3:« 
ment or Information for a Libeh are mere 
Words qf Form, like the Words ** moved 
f^ and /educed by the Injligation of the Devil.'* 
And therefore, that a Jury may cohviSl a De- 
fpdant, although it mzy noti appear to them 

fhat 
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thit the Paj^cr piibliflied is *• agdinfi^ tbe^ 
y Peuce-r 

Whereas, Lord Hale iii his Hiftory: of 
the Pleas of the Crowri*f-ji fays, that *^ Aa 
** Indidbnent, without coilcluding againfi tbf. 
•* Peace^ is infufficiept/' Therefore, Ihc 
Words ^gdinji the Peaces* are not Words 
of Form I but are an effential Part of an In- 
diiftment. 

- On the contrary, the Words ** not having 
** God b^ore bis EyeSf but being moved and 
^yfeduced by the Injiigation of the Devil^' are 
mere Words tf Form ; and Bum •f-f-^ fpeak- 
ing of thofc Words, fays, ** I do not find 
«♦ it aflcrted by any Authority^ that tbefe 
** Words are necejfary in an Indictment/' 



t Vbl. IL p. 1884 

tt See Burn's Juftice, Article Indidtment, 
Vol. IL p. 570, 15th Edit* 

T a Caa« 
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. Confequently^ a Jury, in coniidermg whsrt 
Vcrdid they fliall give, Mt not to attend td 
diefe mere Words of Fork$ but, they arc 
iound to take into their Confideratioa tholb 
^ential Words, ** ag^Ji the Peace:" 

Ju(^ Blackftone *f lays it down, that, 
in order for a P^per to be a Libels it muJi 
tend to ^ the Brcacb of the Feace.'^ 

t In Blackftonc's Commentaries, VbL II L 
p. 124, 125, and 126, Sth Edition, it is faid,. 
•• Mere Scuirility^^or opprobrious Words, which 
^ neither in themfetves import, nor a^re in Faft 
''attended with m^ injunouit EtSoAs^ mil mi 
^^ fteppmrt an ASUn. So Scaodali^ which concern^ 
*^ Matters merely Spiritual, as to call a Man He- 
•* retic or Adulterer,^ are cognizable only in the 
*^ EcclefiaJlUal Court i unlefs ^koy^^ar^/ fian^igc 
•* enfuci^, which n?ay be sl Foundation for ft per 
'•* quod. Wordsof HeataiidI^lfion,astocallaM.a;i 
•* Rogue and Rajcal, if produftive of iio 111 Cdnfe- 
"^ - ' ** quence 
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Itht prcferit Chitf Jufticc of the Common 

Pleas has maintained, with great Strength of 

Argument, that Jj^eculathe Writings uj!)Oft 

Government are not Libels. 

,Thc 



•* quence, and not of any of the dangerous SpecieSt 
*' before mentioned^ are not aSlitmabk : neither are 
•* Words fpoken in a friendly Manner^ as by "Way 
'* of Advice, Admonition, or Concern, without 
*'any Tindlure or Circumftance of Ill-will: 
•* for, in both thefe Gafes, they are not malicioujfy 
** fpoken, which is Part of the Definition of Slm^ 
^^^der. Neither are any refledting Words made 
^ life of in legal Proceedings, and pertinent to the 
^' Caufe in Hand, a fufficient Caufeof Adion for 
^ Slander. Alfo, if the Defendant be able to 
•• juftify, and prove the Words to be true^ no Ac- 
^ ticm win lie, even though Special Damage hath 
'^'^ enfued : for tben^ it is no Slander or falfe Tale. 
•* As if I can prove the Tradcfman a Bankrupt, 
"^^ the Phyfician a Quack, the Lawyer a Knave, 
•* and the Divine a Heretic ; this wiff dejircy thdr 

•• re-. 
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ThA Thing Aat is illegal, is the excUtn^ 
any one to Sedition^ or to a Breach of tbi 
Peace. The Queftion therefore, upon a Li- 
bel is, whether the Paper publifhed did thus 



^' refpeSiive Mions.'* And again^ ^ With regard 
" to Libels in general^ there are, as in rtiany other 
** Cafes, two Remedies ; one by Jndigiment, and ano* 
** ther by ji^ion. The former, for the PUBLIC 
" Offence ; for, every LIBEL has a Tendency to 
^* the BREACH OF THE PEACE, by provoke, 
** ing the Perfon libelled to break it : which Offence is 
** theyif»^ (in Point of Law) whether ^he Matter 
** contained be true or falfe ; and therefore, the 
*' Defendant, on an IndiSlment for publijhing a Libel^ 
" is not allowed to alledge the Truth of it by 
« Way of Juftification. But, in the Remedy by 
*' ASlion^ on the Cafe, which is to repair the Party 
^ in Damages for the Injury done him 5 the De- 
•* fcndant may, as for Words fpoken, juftify the 
^^Yrutboftbe Faffs, and Ihew that the Plaintiff 
V h?is received no Injury at alU'\ 

excite^ 
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excite t AND was yS intended. ConfequenU 
ly mere fpeculative Writings on the Conjii-, 
tution arc not Libels^ however abfurd they 
may be. Suppofe, for Inflance, that a Man 
were to write a Jp'eculative Work, to prove 
that a Trial by a (ingle Judge would be far 
preferable to the Trial by Jury ; or that a 
Parliament^ ' compofod only of a King and 
Houfe of Peers, would be beyond Compari- 
fon better than a Legiflature of King, Lords, 
lihd Cohintonsi No Man could poffibly re- 
pirobate fiich a Work more than I fhould 2 
|>ut if the Work did not excite the People to 
Sedition, ' fuch a Jpeculative Publication could 
certainly never be deemed a Libel: for, Ab^ 
furdity is no Part of the Definition of a LibeL 
, If bur ioajied Liberty of the Prefs w'ere to 
cbnfift only in the Liberty to write in praife 
of th^ Conilitution ; that is a Liberty enjoyed 
under m^y arbitrary Governments. I fup- 
pofe it would not be deemed quite an unpar^ 
donable OiFence even by the Emprefs afRuJJia^ 

if 
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if any Man we^ to take it into hi& Head to 
write a Panegyric upon thc^ Rufiam. F^rm 
df Government. Such a Liberty as /^«f might 
therefore properly be termed the RUSSIAN 
LIBERTY OF THE PRESS. But, the 
Englijh Liberty of the Prefs is of a very dif* 
ferent Dcfcriptipn : fbr, by the Law of Eng*. 
land, it is not prohibited to publifli Jpiculd* 
tive Works upon the Conftitution^ wl^ther 
they contain Praife or Cenfure^ 

The Liberty of the Prefs is of inefiimabb 
value; for, without it, this Nation might 
foon be as thoroughly enjlaved as France was^ 
or as Turkey is. Every Man who detefts the 
old Government of France^ and the frefent 
Government of Turkey^ muft be therefore^ 
caraeft to fecure that PallaJium of Liberty ; 
and muft alfo be anxious to preferve to the 
People, inviolate, the Trial by Jury^ that 
tranfcendent;, that incomparable and guardian 
Right. 

Various 
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'" Vmoils Rea^ns h^tvc been affignecf, why 
Mr. FoxV Bill ought not to have ^arffed mta 
a Law, 

ift, '' Becaufe the Rule laid down by the 
** Bill, contrary to the unanimous Opi- 
^' nibn of the Judges, and the unva-- 
•^ rieJ PraSiice of Ages ^ fu5 verts a fun- 
" damental and irtiportant Principle 
** of Englifh Jurifphidence; which 
•* leaving to the Jury the Trial of the 
'* F^iS?, referves to the Court the Deci^ 
^^ fon of the Law. It was truly faid 
•* by Lord liardwicke^ in the Court of 
** KingV Bench, that if ever thefe 
^* come to be confounded, it will prove 
' ^^ the Confufion and Tieftru^ion of the 
^^ Law of England. 
idly, •* Becaufe Juries can in no Cafe decide 
** whether the Matter of a Record be 
^fuficient\ upon whicli to found a 
« Judgment. Hhe Bill admits the Cri^ 
^^ minality of the Writing fct forth in 



( H^ ) 

^^ the Indidtment, or Informatiorf, /tf 
*• be Matter of Law ^ whereupon Judg- 
•• ment may be arrefted, notwithftand^ 
•* ing the Jury have found the Dcfend- 
*'ant Guilty. This Ihews that the 
" ^efiion is upon the Record^ and dif- 
** tindlly feparated from the Province 
*• of the Jury, which is ONLY to try 
•* FACTS. 
3dly, ** Becaufe 6y conjining the Rule, to an 
** Indidment or Information for a U^ 
** bel^ it is admitted that it does not ap-^ 
*' ply to the Trial of the General, IJJue 
*• in an ASlion for the fame Libel, or 
*' any Sort of ASlion, or any other Sort of 
*' Indictment or Information. B,ut as 
' •* the fame Principle and the fame 
V Rule muft apply to all General Iflue$, 
**or to none, the Rule, as declared 

by the Bill, is manifelUy crione- 

ous.'^ 

Thefc 



4« 
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Thefe Reafons have certainly not the De- 
tneritof perplexing the Subject by any art- 
ful Sophiftries, nor of rendering it obfcure 
in -Depth of Law. Every one almoft can 
perceive their Fallacy* Few Obfervations 
only need therefore be made upon them. 

k is rather Angular, that amongft all thofe 
Reafons^ there fhould not be one that is not 
founded on a Miftake. 

From the Cafes already cited, it clearly 
appears, that it iias not been *« the unvaried 
^^'PraSlicecf Agesy' to leave to the Jury the 
Urial of the FaSlj and to referve to the Court 
the Decijion of the Law. 

It is equally dear, that it is a Miftake to 
fay, that *' Juries can in no Cafe decide, 
" whether the Matter of a Record be fuffici^ 
^ ent upon vrfiich to found a Judgment/' 
For if, from a Blunder, a Man were to be 
charged in an Indidlment, with having 6ur^ 
glarioujly broken open an Houfe in the Day^ 
^ime, and if the Judge at the Trial did not 
V 2 obferoe 
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cifirwthc filunder, (for/ Houfe-breaking is 
not Burglary 9 unlefs committed in the Nigbu 
^imeij wiUitbe fai^, that the Jury could not 
acquit the Def(^n4ant, on Account of the pal* 
^able Jnjufficmcy of io abfurd an Indidment ? 
It is evidently another Miftake to fay^ 
•that, ^« The Bill admits the Crimn^tity of 
^* the Writing fet forth in the Indidment or 
•* Information to be Matter of Lawi^' foTp 
>Ir. ^oK^s ^ill contains no fuch A4fniffion. 
The D^Ptim pf a Crinie, and ^fo the tecb^ 
McaJMznMTof ciarging it in an Indidment 
cr Information, are clearly Matters ofj^aws 
and when, by a Motion in Arrefi of Judg^ 
meuti any fuch Fgipt of Lanio is brought 
NAKEDJLY before the Cqurt, the Court, no 
Poubt, \^ a Right to decide thereon. But 
the Crmin^lity or Imoce^^ ^^ a PERSON 
accuied of a jCrime (not to ufe the hf^cct/iraU 
^jveflioft flf th^^ '' Qrimn^Hty. <f *h Writ^ 
'* mg'\J i$ :NOT n^c Master of Law ^ but 
it is, in die very Nat^re of Tfiiijigs^ a cm^ 

plcK 
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fUx ^eftion ofLano and FaSt. And althougV 
4hcrc be, in that COMPLEX QUESTION, 
a Peint of haw^ which, upon a MotipRi \^ 
Af refl: of Judgment, may come before, im4 
be decided by the Court ; yet neverthel^fs, 
at the Tr/>/, the Whole of that eompleM Sitfef* 
tion tf Law and FaSt is before the Jy^ry^ 
iind rauft, a6 Lord Chief Juftice Vauginm* 
properly maintains, be refolved and deterT 
mined by them. For. the Law has wifely 
provided (?s has been already f^id) different 
GUARDS to prevent an unjuji Judgment 
from being pronounced againfl any De^ 
fendant. ^ 

. It appears to me, that the Arguments of 
thofe who pppofed Mr. Fox*s Bill, havt 
been grounded upon this moft wfetclied Falm 
facyi namely, that the Point tf Law (in 
Cafes where no Writ of Error i« brought) i$ 

' I. ■■ 

, ♦ See Lord Chief Juftice Vaughan's Reports, 

p. 150. 

to 
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♦o be determined upon only ONCE: ani| 
that, as it may be determined by the Court 
upon a Motion in Arreft of Judgment, it 
ought never therefore to be determined bjr 
the Jury ! 

As well might they fay, that no Court in 
Wejlminfier Hall has any Right to decide 
upon any Point of Law^ becaufe that very 
Point of Law may afterwards be determinec{ 
by the Houje of Lords! 

I have now been fpeaking of the Cafe of 
Conviiiion i for, I have already (hewn, that 
the Pecifion of the Jury is (and ought to be) 
^fnal in the Cafe of Acquittal. 

^The ne3ft Propofition, videlicet, ^* that the 
<• .^ejiion is upon the RECORD, and diJiinB^ 
*' ly fip(^r(^ted from the Province of the Jury ^ 
''.which is ONLY to try FACTS/* contains 
twt) Miftakes ; as has been fufficicntly prov-? 
ed already. 

In the famous Cafe of the Seven Bijhops, 
who were tried for publifhing a Libel; be^ 

fore 
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lore the Jury' went out of Court td ccm&ici 
of their Verdidk, they dcfircd to have the Pa*r 
pcrs that had been given in Evidence ; upoH 
which Lord Chief Jufticc Wright faid, 
^* TAe Statute Book they Jhall have *." Did 
the Chief Juftice order the STATUTE 
BOOK to be given to the Jury in order ta 
enable them to try FACTS ? 

It is further faid, that '♦ by confining the 
^* Rule to an Indidtment or Information for 
r^a Libel, it is ADMITTED that it does not 
•* apply to the Trial of the Genera! IJiie' in an 
*• ASiion for the fame UbeU or any Sort of 
*f jiSHon, or any other' Sort of IndiSlment or^ 
•* Information*^ No fuch Thing is admitted ^ 
by Mr. Fox's Bill, nor was it ever admitted-^ 
to my Knowledge any where : but diredtly. 
the contrary has been ftrenuoufly contended* 
Now^i let it be obferved, that this is not a 



? Sec State Trials, Vol. IV. 3d Edit. 

Bilf 
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Bin to ahit fh« Law; iot if it Weftf fo, it 
would be true, that as it only mentions ah 
IndiSlment or Information fcf a LideK its Gpt^ 
sattioti t^ould extend rip ^tthix. But the Bilf 
it 1 Declaratory Bill to iofidemH a Species of 
tilreSHon which the Legiflatuf e Has deemed 
to be UlegaL The Btll, therefore, reprobates 
the veiy PRINCIPLE upon whicfc that %- 
«f^ oft>ireStion is founded ; and coirfcquently 
the Bill condemns^ as illegal^ that Species of 
Difedion iA d/f Gafes^ 

In the Ad f of the 1 6th Charfcs L (CEap. 
Xiv. §.2.) it 1^ ** declared and enaShd^ thaiX, 
*♦ the Charge impofod upon the Subjed,- fot 
^* the pifovidingfand^fiiiirniflliing of Ships, com- 
*^ monlf caUedShi^-tnottey,isconfraiyh^,arid 

I ^ H f 1 1 !< ■ I ll "' ' - , I ' [ ■ \ I ^ 

t It is by this AA, that the extra-judicial OpU 

nion of the Juftices and Barons^ rdpeding 3hip- 

Money^ and the Judgmeiit^ given by the greater 

Part of the Judges agaiftft John Hampden, were 

declared to be illegal. 

•• agaiuft 
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^'againil the Laws and Stanites of ^t 
V Realm/' Now it might jujR: as well bt 
faidf thatj as that DepJarafory A^ is confined 
t0 Sbip-Umey^ it is theivifoie ADMITTED 
thereby^ that it is legal for the King to /ny 
Money in all other Cafes without the Conffnt 
of Parli^vnent ! 

The oppofers of Mr* Fox*s BilU in ic^ 
%e£l to Authorities of Jjaw f«em to be fur^ 
loutided with Dearth and Famine : it i$ no 
wcmder therefore^ that the afareiaid Rea/ins 
againft that BiiU fhould \k ati^empted to be 
bolftered up with wh^ is Jkppofed to havt 
been faid by Lord Hard wicke^ in the Court of 
King's Bench, The above-mentioned Words 
which are quoted as Lord Hardwicke*s, are 
reported in the Cafe of the King againfi Poole. 
It is faid to have been a Motion for a 
♦* New Trial, on an Information in the Na- 
^* ture of a %o Warranto agauift the Dc* 
** fendant to fhew by what Authority he aded 
X "as 
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•* as miyor of Liverpool, for that the Veri* 
*' dia ^as found on the Matter of Law' 
*^ againft the EdreSion of the Judge; the- 
** Judge at laft ORDERED the Juiy tq find ^ 
'* it Jj^ecialfyf but they brought in a General^ 
"Verdict/* 

Lord Hardwicke is reported to havo^ 
faid ^"f that, ^* when the Judge 'upon a 
•* Doubt of Law, direds the Jury to bring 
^' in the Matter Jpecialfy^ and they find a- 
•* General Vtx^iGc; that is ^: fufficient FoiinJ 
*« dation for a new Trial.'* And alfo-f^f-fi- 
that, ** *for any Tubing that can appiar to a Su^ 

t See Cafes argued and adjudged in the Courf 
of King's Bench, in the 7th» 8th, pth and loth 
Years of King George the Second, in the Time 
of Lord Chief Juftice Hardwicke, from p. 23, to 
p. 28. 
; tt Page 26- 

tttPageaS, ' 

<< perior 
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^^'perior Courts the Jury might have founfi 
^ their VerdiB on thisj that the Defendant 
.♦• had not the Majority of Votes." And 
jt new Trial was granted. ■ 

This Cafe is reported by an Anonymous 
Writer, and bears every Mark of a fpuriouf 
.Compofition j or at leaft, of an inaccurate Re* 
l^ft. For, who ever heard of a *• Judge 
r ORDERING a Jury" what FerdiSt thty 
ihouldgivc? 

One may apply to this Qzkfo reported the 
Words of Hamlet I 

, ** fie tlidtt ft Spirit of Health, or Goiih dawmWl 

** Bring with thee Airs from Heaven^ or Blafts from Hill %, 

** Be thy Intents luicktd or charitable, 

« Thou com'ft in fuch a QyESTIONABLE Shape, 

^'ThatlwiUfpeaktothee;'* ^ 

It cannot be^ that Lord Hardwicke, iot 

<he Teeth of fuch Authorities as Littleton^ 

:Coke, Hale, Vaughan, Holt, &c, fhould ever 

Xa havf 
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♦ 

have laid it down as a Principk^ that a Ju4ii 
diould always have it in his Power t9 taki 
from a JURY theif mqueJUonahk Right oi giv- 
ing a GENERAL Perdm, bj- ORDERING 
them to fixA Jpecialfy. It would have been 
las flagrant a Violation of the Laws and Con^ 
ttitution, as was committed wbrn the Char* 
\txoiihs City of London was vhlentty tfi^ 
Ukgalfy taken away by the Court of King^ 
Bench +, in the Reign of King Charles \ht 
Second; and as to the Coftf^quehces \6 the 
Public, they would be infinitely worfc. And 
It would have been the more violent, as it is 
ftated in the Report, that " fisir any TJbing 
^^ibat appeared to the Court the Jury m^ht 
" have found their VerdiSl'^ oh a Matter of 



t By the Aft of the ad of William and Marjr, 
ISeffion I ft. Chap, viii* $ 2, that Judgment of 
the Court of King's Bench, is declared to be 
^i^gal and arhHrtxry^ and is declared and emiSed to be 
^everfed» annulled^ and made void. 

FACT; 



■i 
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FACT 1 namely^ ^* that tbt Defmd^mthai 
^ not tit Ma/oritjf (f Fotes^^^ And nodikig 
is reported io have appeared to the Court, tluot 
^Jury^ w«re mftahtn %% to the FaB* AaJ 
therefore, altho^h the Jury fmgbt}pfkM^ fi»mdl 
%xdt Vtrdi^ upofi a FACTi and^ for arqr 
Thing that appeared to the C^z/r/^ might hane 
been/flr^ffi$^ RIGHT info finding; yet^thc 
Vkrdi^ was fet afide^ becaoie thejr did nolt 
obey the ORDER of the Judge, which wa» 
to 6tid Jpecialfy^ 

It is therefore, much more Datural to fitp^ 
pofe, ^at tiis Cafs is inaccurately reported by 
the anonymdtts Reporter^ than to fuppofe ^ac 
Lord Hardwicke and the Ccwrt of Kings 
Hench did aiS in a Manner fo viakf^ and un-- 
^conjlitutionai. Yet, fuch is the Cafe which 
ts relied on by the Oppoiers of Mr« Fox's 
fahxtary Bitt ;. and for want of bettor Audio* 
tity, it has been quoted over and ovtr again 
\fy them ! 

When^CT^ Principies as thofe above Hated^ 

refpedt- 
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in#e^iig Juries^ Libeis, aitd GENERAt 
yi^DICTS, are BOt only treated with Re^ 
i^ed;, but are held forth as Qbje^s of Venc^ 
saijon ; it is indeed high Time fojr M^mbqr^ 
of the Legiilature to be vigilant^ ^nd for the 
People themfclves to be UPON THR 
WATCH. 

One cannot fee fuch a Cafe z% lliat 
aboy(^. mentioned, attempted. to be {ct up 
In this country as an Authority of l^aw* 
without admiring the Advice of a* cele* 
biat^^ Writer'f'^ in his Dedication to the Eng^ 
fijh Natiom " Let jne exhort and conjure 
^* yau^* (fays he) ** never to fpfier an JnvaJiQn, 
^* of your politic^ Conftitution^ to pafs by^^ 
• • without a determined^ perfevering Rejifiimce^ 
*/ One Precedent creates another.— They foon 
^^ accumulate^ and conftitute Law^ What 
^* Yefterday was Fad, To-day is Dodtrine. 
:^^ l^mples are fuppofed to juilify the moft 
** dangerous Meafures; and where they do not 



t Junius^ 

^' fuit 
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^ fuit txadlf, the Dcfeft is fupplicd by Ana-^ 
* logy.— Be affured, that the Laws, whkl^ 
^ protect U5 in our civil Rights, grow duf 
f^of thd Cohftitutiont and that they imsflf 
^^ fall or flourifli with it. This is not the 
^ Caufe of Fadkion, or of Party, or of any 
<^ Individual, but the cammn tnterefioi^vtxf 
•* Man ip Britain/' 

I know I fhall be afked, why I am (b 

exceedingly anxious upon this Subje^t^ It 

will be faid. Are oUf prejent Judged n&i 

learned^ are they not honeftj and reJ^^eSfdblei 

nvhit then Have we to fear ? It is With great 

Satisfa&ion that I admit, that our prejent 

Judges are of that Defcription, , Btit let us 

recoiled: the Reafon why they are fo. So 

Jong as the Judges are confined by Law (to 

jufe the £xprefIion of a learned and venerable 

JEarl'f) to the giving *• their Advice ta Ju^ 

/* ries both as to Law and FaEl^* fo long wilj 

the Judges be refpedable. But if ever that 



f Earl Camden* 

iacred 
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^Kx€d Piineipk of the Law ^f Bngland 
iboidd be fubveited, and if che Time flioiild 
ever come, when the Power of yuries duXt 
be deftfofed^ and when the Chanddri, ttm 
LiyeSf the Liberties^ add Pioperties of the 
People ihall be at the Bi/pp/al tf Jmdgef 
appointed by the Crown ; from that Moment 
it becomes the Intereft of aiyjr iwritptMitii^ 
ilcr who hereaffer may arile, to appoint for 
Judges^ ins meftyioleot Partiasans, and tfaofa 
who would go the greateft Lengths to iupport 
his fiagitioui Governments We might tfaen 
have ^in placed upon the Beocht fucfa Moi 
^ y^^S^ Jk^^^^ himfclf ; if, in the pm* 
feirt Age, fucS Men could poffiUy be 
found* 

It has been truly faid by a learned Authorf* 
that ^^ Trials by Juries have been ufed in 
•^ this Nation Time out of Mind^ and weic 



t Trial per Pah, Page 3, by Giles Duncomb of 
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*• con- 
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^'contemporary and coeval with the firft cir 
f^* vil Government thereof, and Adminiftration 
•* of Juftice ; for, amongft the firft Inha^iit^ 
*<* ants the Britons ^ the Freeholders were ufed 
♦* in all Trials. And Trial by Jury was 
** pradlifed by the Saxons^ continued by the 
^* Normans, and confirmed by Magna Charta^ 
*:^ and was ever fo efteemed and prized in this 

V Ifland, that no Conqueft, no' Change of 

V Government ever prevailed to alter it/* 

Far other wife has it been, with refpe<a to 
every other Part of our Conftitution. Cor- 
ruption has, in former Times, pervaded the 
Houfe of Commons ; and the undue Influence 
of the Crown, in thofe Times, has even crept 
into the Houfe of Lords. Previoufly to the 
happy ^ra of the Revolution in the laft 
Century, we have had Tyrants, upon the 
T^Arone; fuch as the bloody Richard the 
Third, the cruel Henry the Eighth, the three 
firft Kings of the Stuart Family, and that 
Y Eng/ijh 

6 
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l^ngtijh Tarquin King James the Second. Wtf 
have had in our Courts of Jujiice, fuch exe- 
crable Men as the Ship-money Judges of' 
King Charles, and the difpenfing Judges of 
King James. We have even had upon thtf 
Bench fuch Monfters as Scroggs and Jefferies^ 
whofe very Names no hbneft Man can hcaf 
without Horror and Indignation. Our Habedi 
Corpus, that fecond Magna Chdrtas hasfome- 
times been fuipended by Adt of Parliament* 
The People have been difarmed by an undue 
Srretch of the Prerogative, which flagrant 
Violation of the Conftitution was afterwards 
pointedly reprobated in the Declai'ation and 
Bill of Rights. Even the very EiTence of Fnse^ 
domin this Country has been attempted to be 
dellroyed, by that moft violent and alarming 
of all Meafures, the licenfing Ad; of King 
Charles the Second, ^hich totally deftroyed, 
for a Time, the Liberty of the Prefs. la 
fhort, act fome Period or other of our Hiftory, 

every 
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tvciy Thing valuable, every Thing important» 
in our Form of Government, has been either 
annihilated or rendered ufelefs; and every 
Rampart againft Tyranny, every Defence of 
our Rights, and all the Out-works of the 
Conftitution, have fufFered a temporary Over- 
throw, by the violent Efforts, or artful De- 
igns, of the Enemies of public Freedom. 

One Citad^lhovJtvtx^ has withftood the Siege. 
One important Fort has alone fuccefsfully re- 
iifled the Attacks that have been made upon 
it: it has refifted for ages : it has neither been 
deftroyed by Sap, nor taken by Storm.— 
If therefore, we are ftill ?ifree Nation; if this 
Kingdom is the richeft, and the moft profper- 
ous Country that at this Moment exiils in 
Europe; we owe it to that ftrong Hold, and 
Fortrefs of the People^ to that impregnable 
GIBRALTAR of the Englilh Conftitution, 
the TRIAL BY JURY. This is that invalu- 
able Bulwark of Liberty^ which Parliament 

has 
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has lately proted:ed, and will I truft ever 
continue to protedt: at leaft I Ihall con- 
fider it as one of my moft effential Duties, 
to defend it fteadily to the l^ft Hour of 
piy Life, 



F I N I a. 



ol 



AZASTZCr 

Tht rigim of jurm dtHndtd. 



aianfordLMv 




3 6105 044 054 463 






